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THE REGULATORY MESSAGE
OF THE PRESIDENT




TO THE CONGRESS OF THE UNITED STATES:

The 1987 Regulatory Program of the United States Government sets forth
the current regulatory policies and priorities of my Administration. This is the
third such annual report, and it has become a useful tool for assessing our govern-
ment’s regulatory activities more carefully and systematically and for manag-
ing them more effectively.

It has been, and remains, a basic tenet of my Administration that there is
too much regulation of American life and that true regulatory reform must
involve regulatory reduction. Thousands of regulations, implemented by more
than a hundred Federal agencies, can have an enormous impact—for good or
ill—on virtually every aspect of our national life. They govern what we can and
cannot buy, what is and is not safe, how products can be manufactured and
marketed, how much those products will cost, how they will be transported,
used, and even discarded.

In the 50 years during which government regulation grew to be a major fac-
tor in our national economy, “red tape” became so dense it threatened finally
to strangle our free enterprise system. In the past 6 years, we have cut through
much of this red tape, and we have substantially reduced the volume of new
regulation.

By Executive order I have required that agencies demonstrate that the likely
benefits of any new regulation they may propose outweigh its likely costs. And
we have vigorously enforced the Paperwork Reduction Act of 1980, which
requires an agency to demonstrate that its need for information outweighs the
burden on respondents and the costs involved in compliance.

These review procedures, as reinforced by the regulatory planning process
also established by my Executive order, provide the framework for making
Federal regulation and paperwork requirements as fair, effective, and unob-
trusive as possible.

Regulatory reform is not a one-time enterprise but a continuing effort that
must engage the active, constant attention of every government manager.
Regulations should not be imposed upon the public without adequate justifica-
tion. Inconsistencies among the agencies in the regulations they do adopt should
be avoided. Government managers should regularly seek valid, objective
information from the public on the nature of new problems to be solved and
how best to solve them.

As we continue this work in 1987, I have set as a special priority the review
of regulations that affect America’s ability to compete in international trade.
In carrying out the 1987 Regulatory Program, government managers will also
concentrate on revising—and reducing where possible—those regulations that
make intergovernmental relations so needlessly cumbersome.

I look forward to working with the Congress in pursuit of these goals.

RonaLD REAGAN
THE WHITE HOUSE
June 1987

vii
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THE REGULATORY PROGRAM IN BRIEF

This is the third annual publication of the Regula-
tory Program of the United States Government. The
Regulatory Program planning process was created by
Executive Order No. 12498, signed by President Rea-
gan on January 4, 1985. Its purpose is to promote
sound, rational government policy by improving Ex-
ecutive branch regulatory decisionmaking and coordi-
nation within the direction and discretion provided
under law. It also provides Congress and the public
with an advance view of the most important regula-
tory decisions for the forthcoming year.

In addition to the ““Regulatory Message of the Presi-
dent,” this year’s Program comprises the ‘‘Regulatory

Program in Brief” and the ‘“Regulatory Program by
Agency.” Within the former, Chapter I presents a gen-
eral discussion of the need for regulatory improve-
ment and better regulatory management. It is fol-
lowed by four additional chapters on: the role of regu-
latory impact analysis; competitiveness and its
relation to regulatory oversight; Federalism in regula-
tory actions; and a history of Executive oversight of
Federal regulation and regulatory paperwork. In the
“Regulatory Program by Agency,” an overview of
each agency’s regulatory activities is provided, fol-
lowed by descriptions of their significant regulatory
actions.

I. REGULATORY IMPROVEMENT

THE REGULATORY ENVIRONMENT

Regulation is a basic part of day-to-day life in
America, and has become a primary means by which
our government seeks to attain the social and eco-
nomic goals of the Nation. Empowered either by gen-
eral legislative grants of authority from Congress or
by specific statutory directives to regulate, Federal
agencies have created a web of regulations that estab-
lish rights and responsibilities, set limits, and control
at least some of the behavior of nearly every Ameri-
can institution and individual.

Federal rules delimit banking practices, health care
entitlements, student loan eligibility, and crop sup-
ports. Rules also establish standards for matchbooks,
refuse bins, and swimming pool slides. The Code of
Federal Regulations, now well over 100,000 pages
long, contains the rules of agencies ranging from high-
volume regulators like the Departments of Agricul-
ture, Health and Human Services, and Transportation
to the more narrowly focused Panama Canal Commis-
sion, Institute of Museum Services, and Pennsylvania
Avenue Redevelopment Corporation. The larger regu-
lators may issue 300 or 400 proposed and final rules a
year; the smaller regulators only 1 or 2.

Regulations vary in every conceivable way. Some
are minor by almost anybody’s measure, and may sim-
ply update or modify existing procedures, incorpo-
rate certain material by reference, or make other mi-
nor adjustments to existing standards. Coast Guard
rules, for example, establish times for the opening
and closing of drawbridges. Such rules are likely to be
uncontroversial and involve virtually no costs; they
may take only a few months to implement.

Other rules establish major new programs and often
generate widespread controversy. Some, such as the
rules implementing new hazardous waste disposal
laws, result directly from specific legislation. Other

major rules result from initiatives taken by agencies
under broad statutory authority. For example, the
Department of Housing and Urban Development un-
dertook to establish energy-related construction stan-
dards for the mobile home industry based on general
legislative authority.

Major rules can cost society millions or even billions
of dollars annually and often take years to implement.
Reaching acceptable administrative resolution of
complex regulatory issues requires extensive data
collection, thorough analysis, and difficult legal, eco-
nomic, and political decisions. Sometimes the
rulemaking is blocked or redirected by court chal-
lenges. Just establishing major rules can absorb ex-
tensive resources of the agency, of the court system,
and of the proponents and opponents of the proposed
action.

All regulations are based ultimately on statutory
authority. Given the complexity and uncertainty
associated with many regulatory problems, the au-
thority provided by Congress is often broad, estab-
lishing the outlines of a program or indicating the gen-
eral boundaries of a Federal concern. The agency
head, then, overseen by the President, uses the neces-
sary flexibility to execute the law and carry out the
program by addressing the perceived problem more
specifically, developing a regulatory solution, and de-
ciding the details of the standards of conduct them-
selves—those contentious lines that distinguish ac-
ceptable practice from noncompliance and legal
penalties.

Regulatory development inevitably turns out to be
a daunting task. The United States is a large and het-
erogeneous society, which has fostered and respected
differences in values and behavior among its citizens,
its businesses, its industries, and its other institu-
tions. Furthermore, the society is vital and energetic,

xi
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driven by curiosity and experiment, and change is
both encouraged and expected. As a result, the prob-
lems that statutes and regulations are established to
allay are continually changing. The clarity that may
seem initially to define a perceived problem blurs as
its details are investigated and as time passes. The
initial problem itself may shift or even disappear as
new issues emerge due to changes in technology, eco-
nomics, or world conditions.

The oil crises in the 1970s, for example, made fuel
economy standards for the automakers seem a rea-
sonable way of forcing oil conservation. With an oil
glut in the 1980s, however, the standards now inhibit
manufacturers from making larger cars desired by
consumers and, in addition, have contributed to a
competitive disadvantage domestic producers suffer
relative to foreign imports.

Moreover, even if a problem can be grasped and
clearly identified, solving it raises its own challenges.
Alternative solutions can (and should) always be de-
vised and considered. Each possible solution affects
different groups and solves different aspects of the
problem; each provides benefits for different advo-
cates and imposes costs on different groups. For ex-
ample, highway safety advocates have argued for
years over whether the greatest safety payoff results
from regulating the vehicle, the highway, the driver,
or some combination.

Other difficult decisions arise. Enforcement
schemes may prove more or less practical. Conflicts
arise between new statutes and rules (designed to
solve new problems) and old prescriptions (for old
problems), as do conflicts among Federal, State, and
local responsibilities. Furthermore, one agency solv-
ing one set of problems may establish rules that con-
flict with or duplicate rules of another agency bent on
addressing a different set of issues. In short, the
American economic and social system—big, dynamic,
varied, and hard to pin down—makes the regulator’s
task of defining, bounding, and otherwise limiting hu-
man behavior enormously complex and difficult.

LESSONS FROM TWO DECADES OF
REGULATION

In the mid-1960s, the United States extended the
role of the Federal government into new areas. Con-
gress created programs to protect the health and
safety of Americans, and in the decade that followed,
agencies wrote regulations establishing these pro-
grams, then modifying and adjusting them. These
young regulatory programs came primarily out of the
Departments of Transportation, Health and Human
Services, Housing and Urban Development, and Labor
and the Environmental Protection Agency, and grew
quickly as Congress increased their responsibilities.
This, in turn, required increases in the size of the bu-
reaucracies needed to establish, administer, and en-
force the new regulations, thereby creating the expec-
tation that even more could be done.

These programs became well-established tools of
social policy and added to the older regulatory pro-
grams, such as those of the Departments of Commerce
and Treasury and the Interstate Commerce Commis-
sion, which focused primarily on economic regulation.
In general, these new health and welfare programs
were more far-reaching in their effect, extending
across industries and applying to whole categories of
business. They established new entitlements, created
licensing or permitting requirements, required spe-
cific technologies, or restricted business practices to
protect workers or reduce the emission of pollutants
into the environment. The Clean Air Act, for example,
established a program requiring the Environmental
Protection Agency (EPA), with the States, to reduce
pollutant emissions below certain thresholds. State
and Federal standards resulting from this program af-
fected virtually every industry in every major city
and State, from steel mills to local drycleaning shops.

The goals of these regulatory programs, e.g., to re-
duce harmful effects of industrial production, were
generally accepted by Americans as appropriate Fed-
eral policy. By the mid-1970s, however, government
officials, academicians, business leaders, and individ-
ual citizens perceived the need to focus on the costs
and the emerging unintended side effects of these pro-
grams. Although rules were always intended to have
benefits, experience with rulemaking in the 1970s
demonstrated that predicted benefits were often far
less than expected, while costs were often greater
than anticipated. ’

First, it became apparent that regulations were ex-
pensive. Investigators began to document the high
and often hidden societal costs of regulation. The
Council on Environmental Quality, for example, esti-
mated the total annual cost of Federal environmental
legislation and regulation to be almost $27 billion in
1978. Even relatively minor rules could cost society
tens of millions of dollars per year. No one is really
sure what the total cost of Federal regulation is, but
studies have estimated the costs for the Nation as a
whole at between $50 and $150 billion per year.

Second, researchers and government officials began
to discover unintended and sometimes perverse ef-
fects of regulations and government control in gen-
eral. Some programs, for example, simply did not
work, or could not be enforced, producing few if any
benefits. In 1973, the National Highway Traffic Safety
Administration tried to increase seatbelt use by man-
dating an interlock system (an automobile could not
be started unless the seatbelt was fastened). People
hated it. The systems often failed, leaving properly
belted drivers unable to start their cars. Loud public
outcry led Congress to prohibit such a system through
legislation. In short, in many regulatory programs
technology did not work or people did not behave as
expected.

In other cases, researchers found new evidence of
what some had argued from the start—that programs
of price and entry control raised rather than lowered
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prices, and that regulation restricted rather than pro-
moted competition and innovation. In yet other cases,
though benefits in theory extended to society in gen-
eral, in fact they accrued to small special interests.
Thus, a business might actively promote a worker
safety rule (perhaps its own business practice) to pro-
tect it from liability suits. Or, in the same vein, a large
business might advocate Federal regulation as a
means of increasing business costs for its smaller
competitors or of restricting the competitive playing
field to an area where it had a comparative advantage.

The Federal government learned valuable lessons
from its experience in the 1960s and 1970s. Qur soci-
ety is complex, and regulating it is a difficult task
prone to unintended consequences. The Federal gov-
ernment is not always the best problem solver—often
State or local governments are more responsive. Effec-
tive government entails more selective application of
regulatory standards and compliance methods, more
care in their establishment, and better regulatory
oversight. And, in general, some unifying principles
are needed to help sort out and order the work of over
100 Federal agencies acting with different goals in or-
der to enable the American government, as a whole, to
carry out its activities in a coherent, fair, and efficient
manner.

GOOD GOVERNMENT AND REGULATORY
MANAGEMENT

The final chapter of the ‘“Regulatory Program in
Brief” explains in detail the development of Federal
efforts, including those of President Reagan’s three
immediate predecessors, to better manage the govern-
ment’s regulatory affairs. This Administration, in par-
ticular, has made improved regulatory management
one of its primary goals. Building on the lessons of the
1960s and 1970s, President Reagan has sought to
make rulemaking better reasoned and to apply to reg-
ulation a unifying set of rational principles.

These regulatory principles further efforts to en-
sure that within the discretion conferred by law, the
government only intrudes into the free market to
solve real problems that will not otherwise be ad-
dressed, and to ensure that Federal regulations pro-
duce benefits that outweigh their costs. The principles
also further efforts to contain or remove regulatory
obstacles to free choice.

For example, the Administration has recently pro-
posed a rule that will make experimental drugs more
readily available to patients with immediately life-
threatening illnesses for which there are no alterna-
tive therapies. Under this proposal, patients, their
physicians, and the scientists who develop and test
the drugs would have increased responsibility for
making decisions regarding their use.

The application of rational principles to rulemaking
and the establishment of a central oversight process
have also helped the Administration better manage

~the regulatory componerit of other policy concerns. At
a time when our domestic economy is increasingly

tied to a complex global economy, competition is not
only a domestic concern, but an international one. Do-
mestic policies, including regulation, have to be con-
sidered in the much larger context of our ability to
compete in an international economy. In addition, this
Administration has reexamined the Nation’s division
of government authority into Federal, State, and local
levels. In a variety of ways, authority and responsi-
bility have been returned to the States, where deci-
sions better reflect local needs and the views of the
local electorate. (These particular concerns are dis-
cussed further in Chapters III and IV.)

The principles relied upon by this Administration
to manage and unify Federal regulations come from
two sources. Executive Order No. 12291 requires
agencies to use the discretion afforded them by law to
ensure that regulatory action is based on adequate
information, that alternatives are considered, and
that the benefits of a possible regulation outweigh the
costs. (An annual summary of rules reviewed under
Executive Order No. 12291 is included as an appendix
to this issue of the Regulatory Program.) The
Paperwork Reduction Act of 1980 requires that all
Federal information collection, frequently directed or
authorized by rules, is the least burdensome possible,
is not duplicative of other information, and is actually
used.

While Executive Order No. 12291 and the
Paperwork Reduction Act articulate principles for
regulatory development and require reviews of indi-
vidual rules, Executive Order No. 12498 and the Reg-
ulatory Program are the centerpiece of this Adminis-
tration’s effort at good government in regulatory af-
fairs. The Regulatory Program requires the Executive
branch to balance regulatory priorities and to publish
a detailed description of the Administration’s regula-
tory goals for the next year.

The Regulatory Program was created because ex-
perience with Executive Order No. 12291 and the
Paperwork Reduction Act showed that neither, by it-
self, provided a comprehensive overview of regula-
tory activities across the Federal government. The
Regulatory Program requires that the most significant
regulatory issues be considered by agency heads and
balanced against priorities within and between agen-
cies. This gives the public and the Congress an early
understanding of the Administration’s regulatory in-
tentions. It also contributes to the fundamental objec-
tive of good government in a variety of ways, includ-
ing: ensuring coordination among agencies; identify-
ing regulatory actions to improve the government’s
management of expenditures; helping to meet
paperwork reduction goals; and improving individual
regulations.

Coordination Across Agencies To Meet Federal
Policy Goals
Interagency coordination makes Federal regulation

more efficient. Effective coordination can range from
simply informing other interested agencies of pending
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regulatory actions to defining regulatory priorities
across agencies and adopting consistent approaches
in setting regulatory requirements.

The regulation of biotechnology products exempli-
fies timely and effective coordination of regulatory ac-
tion. Biotechnology refers to the use of living things
or their byproducts as the basis for a product. The
most immediate uses for this new technology are in
agriculture and medicine—for example, the produc-
tion of insulin needed by diabetics. In 1984, the Ad-
ministration convened a working group to review and
coordinate Federal regulation of biotechnology. In ad-
dition, the Biotechnology Science Coordinating Com-
mittee—comprising top officials from the key regula-
tory and science agencies—was created to ensure sci-
entific consistency across Federal agencies. As a
result of these efforts, the Federal government will
avoid a patchwork of conflicting regulations; instead,
it will ensure both protection of the public from un-
reasonable risks and flexibility for this fledgling
industry.

The implementation of the Superfund Amendments
and Reauthorization Act of 1986 (SARA) further il-
lustrates improved interagency coordination under
the Regulatory Program. SARA requires rulemaking
by EPA that will result in some 350,000 businesses
reporting to local communities information on many
chemicals that they use or store. Ancillary rulemak-
ing by the Occupational Safety and Health Adminis-
tration (OSHA) could substantially increase the
number of businesses that must report. Coordination
between EPA and OSHA will ensure that local commu-
nities can effectively use the information provided
under SARA.

Managing Government Expenditures

Coordination of Federal regulatory activity also en-
hances the management of Federal funds and re-
sources. Through regulations, agencies oversee and
improve the efficiency of government operations,
manage the administration of Federal expenditures
and revenue collections, establish eligibility stan-
dards for Federal assistance, and direct the use of
public resources. This year's Regulatory Program
contains a number of rulemakings that will help to
ensure that individual agencies deliver services effi-
ciently and develop policy consistent with the overall
budgetary objectives of the Federal government.

The General Services Administration, for example,
will conduct a review of the Federal Information Re-
sources Management Regulations in an effort to im-
prove the Federal government’'s acquisition and use
of computer and communications technology and
place information technology acquisition on a sound
business footing.

A final rule being developed by the Health Care Fi-
nancing Administration (HCFA) would modify the
way in which State Medicaid agencies are reimbursed

by the Federal government for prescription drugs.
HCFA'’s final rule, if promulgated, will encourage the
dispensing of less costly, but medically equivalent, ge-
neric drugs. The new approach should reduce annual
costs to the Federal government while maintaining
dependable, quality health care for Medicaid
recipients.

The Farmers Home Administration, which finances
housing in rural areas, has issued regulations that es-
tablish a priority system favoring very low-income
tenants, while including a family asset test in deter-
mining eligibility for housing loans. By targeting re-
cipients with the greatest need and examining appli-
cants’ financial risks, these regulations will provide
more effective use and protection of the government’s
loan portfolio.

The Federal Emergency Management Agency
(FEMA) is improving its administration of the Na-
tional Flood Insurance Program. These changes are
designed to reduce future flood losses through local
floodplain management efforts and to transfer the
costs of residual flood losses from the general tax-
payer to the floodplain occupant through the use of
insurance rates reflecting the actual risk. A major
goal, which FEMA outlines in the Regulatory Pro-
gram, is to make the program self-supporting by fiscal
year 1988, thereby reducmg the need for Federal
subsidies.

Meeting Paperwork Reduction Goals

The administration of Federal programs and regu-
lations invariably requires the collection of informa-
tion. As a result of the significant paperwork burdens
imposed by the Federal government, the Paperwork
Reduction Act of 1980 required an initial 25 percent
reduction in Federal paperwork requirements, and
the 1986 amendments to the Act require additional
annual reductions of 5 percent over the next 4 years.
The Regulatory Program has helped to identify and
implement important opportunities to reduce this
Federal paperwork burden.

This past year, for example, OSHA converted sev-
eral recordkeeping requirements into a self-certifica-
tion process and removed other unnecessary record-
keeping requirements through rulemaking. This regu-
latory action achieved a 7.5-million-hour reduction in
paperwork burden. Similarly, the Department of
Transportation (DOT) recently completed a compre-
hensive review of Federal requirements for financial
reporting by the airlines. DOT published final rules
that cut those requirements by 30 percent, and has
plans for more regulatory reductions in paperwork
burden. Proposals to make the remaining reports con-
sistent with generally accepted accounting principles
would enable the airlines to use data compiled in the
normal course of business rather than generate spe-
cial information, at greater cost, to meet DOT’s regu-
latory needs.
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Improved Federal Regulation

One of the key objectives of both Executive Order
Nos. 12291 and 12498 is to ensure that regulatory de-
cisions are based on sound analysis. Policymakers are
only able to make decisions that maximize social wel-
fare if they have enough information and analysis to
assess fully the real benefits and costs of regulatory
proposals.

The relationship between a regulatory action and
the desired outcome can be a complicated one—often
involving uncertainty about the magnitude, and even
the direction, of the likely effects. As a result, agen-
cies need to undertake extensive study of the likely
effects of alternative regulatory approaches and op-
tions. One function of the Regulatory Program is to
ensure that, early in the development of regulations,
adequate information is sought and a full range of
alternatives is considered.

Through careful analysis of a range of options,
agencies are able to select regulatory alternatives
that provide the greatest net social benefits. For ex-
ample, in developing its regulations governing the
storage of petroleum products in underground tanks,
EPA studied various alternatives designed to reduce
health risks. The Agency discovered that only a very
small number of tanks are likely to pose significant
risks, because the potential for exposure and risk
from tank leaks depends greatly on the location of the
tank (e.g., soil characteristics, proximity to drinking
water, etc.). Therefore, rather than require all tank

owners (who are mostly small businessmen who own
gas stations) to install the most expensive, double-
vault tanks, EPA developed comprehensive but less
expensive requirements designed to protect human
health and the environment. These requirements will
cost about $20,000 less per gas station than the dou-
ble-vault tank alternative. The Agency is encouraging
the States, which will be responsible for this program,
to establish more stringent standards as are neces-
sary in higher risk locations.

As was noted last year in the 1986 Regulatory Pro-
gram, there is a pressing need to improve Federal risk
assessment and risk management activities used to
assess potential health and safety regulatory actions.
Often these risk assessments so overstate risks that
the chance that they approximate actual risks is re-
mote. This overstatement—and the uncertainty as to
the degree of overstatement—are likely to cause
policymakers to overestimate the benefits of regula-
tory action. As a result, they often select what are, in
fact, the wrong targets for reducing risks to society
and apply stringent and costly regulatory measures
that may actually have little or no risk-reducing bene-
fits, but that may impose significant costs.

This Nation can ill afford to commit limited re-
sources to the wrong targets and to excessively strin-
gent and costly regulatory measures. Spending these
scarce resources inefficiently will preclude us from
pursuing better opportunities to reduce risks and to
improve the Nation’s standard of living.

II. THE ROLE OF REGULATORY IMPACT ANALYSIS

Federal regulations play a powerful and complex
role in our economy. They can significantly enhance
the Nation’s welfare in a number of ways, such as
reducing health risks or improving the use of natural
resources held by the Federal government. At the
same time, however, resources spent as a result of
any given regulatory initiative reflect a judgment not
to expend these resources in other ways. Thus, we can
only improve the Nation’s welfare through Federal
regulatory action if the net benefits (benefits minus
costs) of these actions are greater than those of alter-
native actions.

Major regulatory initiatives, such as a crash stand-
ard for automobile bumpers or a standard limiting the
amount of lead in gasoline, can impose costs and yield
benefits substantially in excess of $100 million per
year. Regulatory actions like these often involve com-
plex issues and require careful analysis of their likely
benefits and costs. For example, in evaluating the ef-
fect of phasing down the amount of lead permitted in
gasoline, the Environmental Protection Agency (EPA)
identified and evaluated a variety of important bene-
fits (in addition to the direct health benefits of reduc-

1Generally, a major rule is a regulation that is likely to result in (1)
an annual effect on the economy of $100 million or more, (2) a major

ing the amount of lead in the environment). These
included a reduction in the costs of operating an auto-
mobile and the environmental benefits of a reduction
in the destruction of catalytic converters due to the
misfueling of cars with leaded gasoline. EPA’s analy-
sis showed that the cumulative value of the benefits
of the rule exceeded the estimated cost by more than
$1 billion per year.

Because of the importance of understanding the ef-
fects of major regulations, President Reagan issued
Executive Order No. 12291. This Order requires Fed-
eral agencies to analyze ‘‘the need for and conse-
quences of proposed government action” in order to
design regulatory measures that, to the extent permit-
ted by law, ‘“‘maximize net benefits to society.” Among
other things, Executive Order No. 12291 requires Ex-
ecutive branch agencies to prepare for review by the
Office of Management and Budget (OMB) a regulatory
impact analysis (RIA) for each major rule.! The basic
objective of the RIA requirement is to ensure that reg-
ulatory policymakers have the best information
available on the likely benefits and costs of regulatory
alternatives so they can make better decisions, and to
provide the public, Congress, and the courts with a

increase in costs or prices, or (3) significant adverse effects on com-
petition, employment, investment, productivity, or innovation.
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better understanding of the basis for agency
decisionmaking.

The RIA requirement under Executive Order No.
12291 differs from analyses required by earlier Exec-
utive Orders.2 The major difference is that the RIA
must evaluate the benefits, as well as costs, of regula-
tory actions.® Specifically, Executive Order No. 12291
requires that RIAs contain:

1. A description of the potential benefits of the
rule, including any benefits that cannot be
quantified in monetary terms, and the identifi-
cation of those likely to receive the benefits;

2. A description of the potential costs of the rule,
including any adverse effects that cannot be
quantified in monetary terms, and an identifica-
tion of those likely to bear the costs;

3. A description of alternative approaches that
could substantially achieve the same regula-
tory goal at lower cost, together with an analy-
sis of the potential net benefit; and

4. A brief explanation of the legal reasons why the
rule cannot be based on the regulatory alterna-
tive maximizing net benefits, if some other regu-
latory option is selected as the basis for the
rule.

This chapter examines the key elements of an RIA
and some of the questions that arise in developing an
RIA. We use specific examples from nine actual RIAs
covering a broad spectrum of regulatory actions.
They are:

1. Department of Commerce—final rule prohibit-
ing offshore hydrocarbon operations (oil and
gas drilling) in the Channel Islands and Point
Reyes/Farallon Islands National Marine Sanc-
tuary areas;

2. Department of Interior—final rule setting mi-
gratory bird (duck) hunting season lengths and
bag limits for the four American flyways;

3. Department of Transportation (DOT)—final
rule requiring center high-mounted stoplamps
in automobiles;

4. DOT—final rule relaxing the minimum
crashworthiness of auto bumpers from 5 miles
per hour (mph) to 2.5 mph;

2See Chapter V for a discussion of this history of Executive branch
oversight of Federal regulation.

3See Hopkins, Lenard, Morrall, and Pinkston, ““A Review of the Reg-
ulatory Interventions of the Council on Wage and Price Stability,
1974-1980,” pp. 26~-27. Earlier analyses focused on cost analysis
and such attendant economic effects as price increases, employ-
ment effects, trade effects, and plant closings. These analyses
rarely presented anything more than a qualitative statement of the
likely benefits of regulation.

4An externality occurs when production (or consumption) activi-
ties result in uncompensated costs or benefits to third parties not
part of the market transaction, For instance, environmental prob-
lems, such as air emissions from a manufacturing plant, may im-
pose soiling costs or health problems (without compensation) on
neighbors.

50ne type of “public good”’—the provision of adequate information
for buyers and sellers to make informed decisions in the market-

5. (EPA)—proposed rule that would set New
Source Performance Standards limiting sulphur
dioxide (80,) emissions from industrial boilers;

6. EPA—1983 Lead Phasedown rule—rule limit-
ing the lead content of gasoline to 0.1 grams per
gallon;

7. Occupational Safety and Health Administration
(OSHA)—final rule lowering the permissible
level of exposure to ethylene oxide in the
workplace;

8. OSHA—proposed rule to reduce the risk of falls
for construction workers; and

9. OSHA—final rule lowering the permissible
level of exposure to asbestos in the workplace.

KEY ELEMENTS OF REGULATORY ANALYSIS

There are two fundamental questions that must be
answered if an RIA is to be useful in helping to guide a
rulemaking decision: (1) is there a need for Federal
regulatory action; and, if so, (2) under what condi-
tions can the benefits of the action be expected to ex-
ceed its costs? To answer the first question, the agency
must determine whether the Federal government can
accomplish the regulatory objective more efficiently
than the market or some alternative to Federal regu-
lation. To answer the second question, the agency
must identify several potential Federal regulatory ac-
tions and evaluate the benefits and costs of each ac-
tion while accounting for uncertainty and discounting
(differences in the timing) of those benefits and costs.
Using examples from the nine RIAs cited above, the
following discussion identifies the analytic principles
that should be used in answering these questions. (Ta-
ble I presents a summary of these RIAs.)

The Need for Federal Regulatory Action

Market Failure

In order to establish the potential need for a Federal
regulatory initiative, the RIA should first determine
whether the proposed regulatory action addresses a
genuine problem generated by market failure. By defi-
nition, a market failure occurs when, in cases of exter-
nality,* inadequate information,5 or natural monop-
oly,® the free market fails to maximize social welfare.

place—may also be a source of market failure. There are costs,
though, as well as benefits in collecting and providing information.
As aresult, a market failure occurs only in cases where the benefits
substantially exceed the cost of providing additional information
to the market. Where market failure due to inadequate information
is the rationale for government action, a regulatory action to im-
prove the availability of information, thereby allowing individuals
to make informed decisions in their own best interest, will ordinar-
ily be the preferred alternative. Food and Drug Administration in-
gredient labeling requirements and EPA’s hazard labeling for pesti-
cides exemplify this type of regulation.

SNatural monopoly exists where a market can be served at lowest
cost only if production is limited to a single producer, as in the case
of local telephone, gas, and electricity services. Unfortunately, an
unregulated monopolist will usually charge a higher price and pro-
duce and sell a smaller quantity than the price and quantity that
would emerge in a competitive industry.
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TABLE I. SUMMARY OF RIAs
Evaluation of
suitable
Discussion of alternatives to Treatment of Baseline

Regulation market failure selected option uncertainty identification Discounting
DOC—National Federal regulation Discusses b options  Presents only a Unclear Discounts at 10%;
Marine Sanctuaries  required but evaluates only 2 range; ignores best does sensitivity

options estimate analysis

DOI—Migratory Bird Statute requires Identifies several Ignores uncertainty  Uses existing Rule covers one
Hunting Federal regulation options; evaluates regulations in each  season

DOT—Center High-
Mounted Stoplamps

DOT—Bumper
Standard

EPA—Industrial
Boiler, SO,

EPA—Lead
Phasedown

OSHA—Fall
Protection

OSHA-—Asbestos

OSHA—Ethylene
Oxide

Statute requires
Federal regulation

Statute requires
Federal regulation

Discusses briefly;
statute requires
Federal regulation

Statute requires
Federal regulation

Comprehensive
discussion; reviews
conditions necessary
to eliminate market
failure

Rich and informed
discussion

General, basic
discussion; but not
specific to ethylene
oxide

only 2

Evaluates a number
of options

Evaluates 6 options

Evaluates 2 reg.
options, but fails to
evaluate a
performance
standard

Evaluates 2 options

Evaluates only
selected option and
current (baseline)
requirements

Fails to consider
alternative
standards; use of
respirators

Fails to consider
alternative
standards; use of
respirators

flyway

Uses best estimates; Uses existing Discounts at 10%
does sensitivity stoplamp

analysis configuration

Uses best estimates; Uses existing Discounts at 10%;
does sensitivity regulation does sensitivity
analysis analysis

Fuel price scenarios  Uses existing Discounts at 10%; but
were much higher regulation no explicit discussion
than actual price in the RIA

Uses best estimates; Uses existing lead Discounts at 3%
presents ranges of levels

estimates

Uses best estimates;
does sensitivity

Uses existing rule
with less-than-full

Discounts at 10%

analysis for benefits compliance

Uses best estimates  Uses existing Discounts costs at
but ignores practice 10%; does not
uncertainty; no discount benefits
sensitivity analysis

Ignores uncertainty  Uses existing Discounts costs at

and uses upper bound practice

benefits estimates

10%; does not
discount benefits

This point is crucial because there can be no net bene-
fits (in fact there must be a net loss) resulting from a
regulatory action unless there is a market failure, Of
course, not all market failures can be remedied effec-
tively through government regulation. In these in-
stances, the market solution, though imperfect, is bet-
ter than the regulatory alternatives.

While an analysis of market failure should help de-
termine the need for rulemaking, at least some form
of Federal regulation is required by statute in many
cases. In those instances where legislation requires
regulatory action even though there is no market fail-
ure, RIAs should focus on the least burdensome
means of achieving the statute’s goals.

Most RIAs provide only a perfunctory discussion of
market failure, citing instead statutory requirements
of Federal regulation. There are some exceptions, of
course. For instance, OSHA's RIA for its proposed Fall

7In general, workers who are well informed of the risks of a job can
decide for themselves whether the wage is high enough to compen-
sate for occupational risks. However, workers’ compensation sys-
tems introduce a market failure in the form of an externality. They
cause some of the costs of an injury to be borne by third parties

Protection rule provides an excellent discussion of a
market failure in the labor market.? (See Table 1.)

Alternatives to Federal Regulation

If the agency identifies a market failure in any of its
three forms, it must then decide whether Federal reg-
ulatory action is the best way to resolve the problem.
There may be no need for Federal regulatory action if
other approaches are more likely to resolve the mar-
ket failure. Such alternatives include: the judicial sys-
tem (for example, liability cases to discipline health
and safety protection), antitrust enforcement, work-
ers’ compensation systems, and regulation at the
State or local level.

In general, because demands among localities for
different governmental services differ, and because
competition among governmental units for taxpayers
and citizens encourages efficient regulation, the
agency should look to the lowest level of government

(other than the employer and worker) because workers' compensa-
tion insurance premiums do not always accurately reflect work-
place injury risks. As a result of this, as well as other factors identi-
fled by OSHA's RIA that are peculiar to the construction industry,
workers and employers do not face the correct incentives to pro-
vide the optimal amount of fall protection.
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(Federal, State, or local) capable of correcting the
market failure.® In some cases, the nature of the mar-
ket failure itself may suggest the most appropriate
governmental level of regulation. For example, pollu-
tion that spills across State lines is probably best con-
trolled by Federal regulation, whereas localized pollu-
tion is probably more efficiently handled by local gov-
ernment regulation. In other instances, only a
quantitative benefit/cost analysis can resolve the
question, and the agency should include in its RIA an
analysis of whether State or local government could
more effectively achieve the regulatory goals.

Benefit/Cost Analysis

If the agency determines that Federal regulatory
action is necessary, then it must also prepare a bene-
fit/cost analysis of the selected regulatory option and
other suitable alternatives.? There are certain ele-
ments that play a crucial role in developing an effec-
tive benefit/cost analysis for policymaking purposes.

Evaluation of Regulatory Options

Ordinarily, the RIA should identify several regula-
tory options. One option, the status quo, normally
serves as the base from which increments in benefits
and costs are calculated for the other alternatives.!?
Other options the RIA should consider include vary-
ing degrees of stringency or varying dates of
compliance.

A failure to identify appropriate options may sub-
stantially weaken the use of the RIA for decisionmak-
ing, or may bias the analysis in a way that will only
serve to justify a predetermined outcome. This is a
frequent shortcoming of RIAs prepared by agencies.
In fact, four of the RIAs reviewed in this chapter eval-
uate only two options—the selected option and a
“baseline.” (See Table I.)

DOT’s careful analysis of alternative bumper stand-
ards illustrates the usefulness of evaluating suitable
regulatory options. The RIA for the bumper standard
considered six alternatives, including various front/
rear combinations of 5 mph, 2.5 mph, and unregulated
bumpers, as well as the existing 5 mph front and rear
standard.!! On the basis of its analysis, the 2.5 mph
standard for both front and rear bumpers dominated
the other alternatives under most assumptions.

DOT estimated the average net benefits of unregu-
lated bumpers to be $4 per car less than the current 5

8In response to these basic principles, the Administration has at-
tempted to encourage ‘‘'Federalism’’ where appropriate. Chapter III
discusses the Administration’s efforts in this area.

80ccasionally, the agency may be prohibited by statute from con-
sidering benefit/cost analysis in its decision to regulate. Even in
this case, however, the Executive Order requires a benefit/cost
analysis in order to inform the Congress, the courts, and the public
of the rule’s effect.

101f the status quo is an existing regulation, then the RIA should
consider “no regulation’ as an alternative. DOT's bumper RIA illus-
trates the importance of this point.

1The phrase “6 mph bumper"” refers to a bumper that will with-
stand a 5 mph crash.

mph standard. Thus, if only those two alternatives
were considered, DOT would have chosen to retain
the 5 mph standard. However, DOT’s analysis showed
that 2.5 mph bumpers would yield average net bene-
fits of $42 per car more than the current 5 mph stand-
ard and $46 per car over unregulated bumpers. Thus,
if the RIA had evaluated only the two options of “no
regulation” and the existing 5§ mph front and rear
standard, the information provided to deci-
sionmakers would have been inadequate, and an un-
necessarily costly policy choice would have resulted.

In cases where an agency focuses on a specific ‘“de-
sign” standard (a standard that mandates a specific
technology), it should also evaluate a comparable reg-
ulatory option that achieves the same “‘performance”
level without prescribing the method of compliance.!?
As the 1985 Regulatory Program pointed out, . . .a
regulation should focus on the goals to be achieved
rather than on the specific technology or means used
to achieve these goals. Setting performance standards
in regulations is more efficient than specifying techno-
logical solutions (i.e., design standards) because they
provide industry with the incentive to be innovative
in finding the most cost-effective solutions. . . .13

DOT’s analysis for its bumper standard focuseson a
performance standard, i.e., a standard based on the
speed of a crash that a bumper should be able to with-
stand. Although DOT had to make some assumptions
about bumper technology in order to estimate costs,
the rule does not specify any design requirements.
This allows manufacturers to build cars with bump-
ers that meet the performance standard with varying
designs that respond not only to consumer prefer-
ences but also to the latest technological advances.
The result is a regulation that accomplishes its goal at
the lowest possible cost.

Benefit Estimates

The RIA should describe the beneficial effects of the
proposed regulatory change and of its principal alter-
natives. In each case, the agency should explain the
way in which the proposed action is expected to yield
the anticipated benefits. All potential benefits should

. be monetized—quantified in monetary terms (using

constant dollars)—to the maximum extent possible.!4
Any expected incremental benefits that cannot be
monetized should be explained.

12This point follows directly from Guideline #5 in the August 11,
1983 Report of the Presidential Task Force on Regulatory Relief,
“Reagan Administration Regulatory Achievements' and reaffirmed
by E.O. 12498.

13pegqulatory Program of the United States Government: April 1,
1985-March 81, 1986, p. Xv.

14The RIA should include a schedule of monetized benefits that
would show the type of benefit and when it would accrue; the num-
bers in this table should be expressed in constant, undiscounted
dollars. Moreover, the RIA should identify and explain in detail the
data or studies on which benefit estimates are based. Where benefit



THE REGULATORY PROGGRAM IN BRIEF xix

In developing benefits estimates, the agency should:
(1) clearly outline a causal link between the regula-
tory action and the expected benefits and (2) support
its major assumptions and use sensitivity analysis
(i.e., show a range of estimates) where appropriate.
The identification of a causal link between the regula-
tory action and identified benefits is a key element of
an RIA. Unfortunately, the causal links to a regula-
tory action frequently involve a complex sequence of
steps. In some cases, there is considerable uncertainty
about the magnitude (and even the direction) of the
effect of a regulatory action—particularly if the
agency considers all the likely indirect effects as well.

One potential pitfall in estimating benefits arises
because the regulation itself may alter the behavior of
the regulated community. As a result, historical data
may not be a good guide to future behavior (and the
likely benefits of the rule). For example, if pollution
control requirements for new manufacturing build-
ings or equipment substantially increase the cost of a
new facility, a stringent standard for new facilities
may delay the replacement of existing facilities, and
the actual emission reductions that could be achieved
by the rule may be lower than projected. Thus, while a
stringent standard may achieve substantial emission
reductions in the long run, emissions may actually be
higher in the interim than they would have been
under a less stringent regulatory alternative.!5

Principles for Valuing Benefits—Ordinarily, goods
and services should be valued at their market prices.
In some instances, however, the market price of a
good or service may not reflect its true value to soci-
ety. If a regulatory action affects such a good or ser-
vice, its monetary value for purposes of benefit/cost
analysis should be derived using an estimate of its
true value to society—often called its ‘shadow
price.”

For example, EPA’s RIA on the Costs and Benefits of
Reducing Lead in Gasoline includes as one of the
identified benefits a reduction in crop damage due to
reduced ambient ozone levels.18 In this case, EPA esti-
mates agricultural benefits of $160 million per year
using the market value of the additional yields of
such crops as wheat, corn, and cotton. The price of
these crops, however, is held above its free-market

estimates are derived from a statistical study, the RIA should pro-
vide sufficient information so that an independent observer can de-
termine the representativeness of the sample and whether the re-
sults were used properly in developing aggregate estimates.

l“Gruen.«spech\‘., H.K., “Differentiated Regulation: The Case of Auto
Emission Standards,” American Economic Review (May 1982), vol.
72, no. 2, p. 328.

16EPA, Costs and Benefits of Reducing Lead in Gasoline, pp. IV. 29
and 30. EPA based its estimates of agricultural benefits on the fol-
lowing mechanism: the lead phasedown rule would reduce the
“poisoning™ of the pollution control equipment that reduces auto-
mobile and truck hydrocarbon emisgions. This reductions in hydro-
carbon emissions would, in turn, reduce the formation of ozone,

"McGartland, A.M., “The Implications of Ambient Ozone Stand-
ards for U.S. Agriculture: A Comment and Some Further Evidence,”

value by government price-support programs. As are-
sult, EPA’s use of market prices for these crops over-
states the value of the benefit of controlling ozone.
EPA should have calculated the social value of this
increase in crop yield using shadow prices for those
crops subject to price supports.!?

The estimated shadow price should reflect the value
to society of marginal (least valuable) uses of the crop
(e.g., the world price if the marginal use is for ex-
ports). If the marginal use is to add to very large sur-
plus stockpiles, the shadow price represents the value
of the last units released from storage, minus storage
costs. Therefore, where stockpiles are large and grow-
ing, the shadow price is likely to be low and could well
be negative. While in EPA’s Lead Phasedown RIA the
agricultural benefits represented a relatively small
part of total estimated benefits, this issue could be of
major importance in evaluating regulatory actions
where effects on agricultural yields are a dominant
factor (e.g., regulations governing the use of
pesticides).

Valuation of Benefits Not Traded in the Market—In
some important instances, a benefit does not corre-
spond to a good or service traded in the marketplace.
Important examples include reductions in health and
safety risks, savings in time, and environmental
amenities such as scenic vistas. To estimate the mone-
tary value of a benefit that is not traded directly in the
marketplace, the willingness-to-pay valuation meth-
odology is useful, because the amount that people are
willing to pay for a good or service is the best measure
of its value to them.

Reductions in health and safety risks constitute one
of the most important categories of nonmarket bene-
fit. Both explicit and implicit methods can be used to
incorporate these risks into the framework of benefit/
cost analysis.!® Reductions in fatality risks are best
monetized in an explicit way by using a best estimate
for the value of reductions in fatality risk—based on
willingness-to-pay estimates—and alternative esti-
mates using other plausible values.!®

An implicit valuation approach could be developed
using calculations of the cost per unit of reduction in
fatality risk (cost per ‘‘statistical life saved’), with
costs defined as costs minus other monetized benefits.
Alternatives should be arrayed in order of their total

Journal of Environmental Management, vol. 24 (1987), pp.
139-146.

180f course, estimates of the value of fatality risks refer only to
changes in an uncertain (statistical) risk of death. They have no
application to the certain prevention of the death of an identifiable
individual.

19While there is extensive literature yielding estimates on the value
of small reductions in fatality risk, the available literature on will-
ingness-to-pay estimates for small reductions in the risk of nonfatal
iliness or injury is far more limited. As a result, the analysis should
reflect the best judgment on whether a willingness-to-pay study or
a direct-cost valuation (e.g., medical costs and the value of lost
production) provides a better estimate of the value of reducing the
risk of nonfatal illness or injury.
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~eduction in expected fatalities with the incremental
-ost per life saved calculated between each adjacent
sair of alternatives. In contrast to explicit valuation
pproaches, this approach avoids the necessity of
-pecifiying in advance a value for reductions in fatal-
.y risks. However, the final selection of an alterna-
ive implies a valuation for risk reduction. This valua-
ion should be consistent with estimated values of re-
‘uctions in fatality risks calculated according to the
-villingness-to-pay methodology.

To illustrate this, Table II presents estimates of the
:mplicit risk/cost tradeoffs for six selected regulatory
zctions from last year’s Regulatory Program (includ-
ng OSHA'’s ethylene oxide rule) along with estimates
rom the OSHA Fall Protection and Asbestos RIAs.
‘his information shows the implicit value of reduc-
ions in health and safety risks associated with these
.ight different regulatory actions. Four of these rules
‘avolve risk reduction costs that are well within the

ange of current estimates—$500,000 to $2 million
er statistical life saved—of an individual’s willing-
iess to pay for a small reduction in the statistical risk
f death.20

TABLE II. RISK-COST TRADEOFFS FOR SELECTED

REGULATIONS

Cost per

statistical

Year life saved

Regulation Agency issued ($ millions)

Invented space heaters CPSC 1980 $ 0.07
ervicing wheel rims OSHA 1984 0.26
‘uel system integrity NHTSA 1976 0.29
all protection OSHA 1985 1.40
franium mill tailings (active) EPA 1983 53.00
ithylene oxide OSHA 1984 60.00
isbestos OSHA 1986 89.00
JES ban in cattlefeed FDA 1979 132.00

Sources: Regulatory Program of the United States Government,
April 1, 1986-March 31, 1987, p. xxi; Morrall, J.F., A Review of the
Record, Regulation, November—-December 1986.

Note: In 1984 dollars, discounted at 10 percent. Each nonfatal acci-

dent requiring hospitalization is treated as equivalent to one-fifti-

eth of a fatality. This relationship was selected as representative of

. he willingness-to-pay values for fatality risks relative to injury
isks found by research studies. Cancer is counted as a fatality.
‘ancer latency periods were assurned to be 15 years for lung cancer
ssociated with uranium mill tailings, 30 years for mesothelioma
nd lung cancer associated with lung cancer exposure, and 10 years
or the leukemia and breast cancer associated with ethylene oxide
nd DES, respectively.

liscounting benefits and costs at 4 percent instead of 10 percent

oes not affect the conclusion that there are extremely wide varia-

ions in cost per statistical life saved between these regulations nor

oes it affect the cost-effectiveness rankings. Discounted at 4 per-
cent, banning DES in cattlefeed still costs 1,600 times more per
statistical life than regulating unvented space heaters.

The large differences in risk reduction costs across
these rules suggest that regulating a different mix of
ri'skfrelated activities might have provided greater
20gee W. Kip Viscusi, Risk By Choice: Regulating Health and Safety

i the Workplace (Cambridge: Harvard University Press, 1983),
. 106.

risk reduction at the same or lower costs.?! Conse-
quently, failure to monetize health and safety benefits
or to provide at least an implicit valuation of them can
lead to the selection of an undesirable option. This
does not mean that these risks would necessarily re-
main unregulated; rather, a modified, less stringent
form of control could reduce risks at substantially
lower costs. For example, a different approach (e.g.,
allowing greater flexibility in the use of respirators)
to meeting the exposure limits for ethylene oxide
could reduce costs by at least 60 percent without re-
ducing benefits at all.

Cost Estimates

The important economic concept of opportunity
costs is as relevant to benefit-cost analyses of regula-
tions as it is to other types of economic analyses. The
opportunity cost of an alternative is the value of the
benefits foregone as a consequence of choosing that
alternative. For example, the opportunity cost of ban-
ning a product (e.g., a drug, food additive, or hazard-
ous chemical) is the foregone net benefit of that
product.

All costs calculated should be incremental, i.e., they
should represent changes in costs that would occur if
the regulatory alternative is chosen compared to costs
incurred under a less stringent alternative. Future
costs that would be incurred even if the regulation is
not promulgated, as well as costs that have already
been incurred (sunk costs), are not part of incremen-
tal (or marginal) costs.

The RIA should also include a schedule of mone-
tized costs that shows the nature of cost and when it
would occur. The numbers in this table should be ex-
pressed in constant, undiscounted dollars. Costs in-
clude private-sector compliance costs, government
administrative and enforcement costs, and costs of re-
allocating workers displaced as a result of the regula-
tion. Costs that are not monetary outlays—e.g., dis-
comfort or inconvenience costs—must be included
and should be assigned a monetary value wherever
possible.

The RIA should explain any expected incremental
costs that cannot be monetized. An important type of

- cost that often cannot be quantified is a slowing in the

rate of innovation or of adoption of new technology.
For example, regulations requiring a costly and time-
consuming approval process for new products or new
facilities may have such costs, as may regulations set-
ting much more stringent standards for new facilities
than for existing ones.

An important, but sometimes difficult, problem in
cost estimation is to distinguish between real costs
and transfer payments. Transfer payments are not
genuine costs, but instead payments that redistribute
funds between groups for which there is no corre-
sponding exchange of real goods or services. Several

2 pegulatory Program of the United States Government, April 1,
1986-March 31, 1987, p. xxii.



THE REGULATORY PROGRAM IN BRIEF xxi

examples of transfer payments include monopoly
profits (payments from consumers to company stock-
holders), the portion of insurance premiums paid out
as claims, and government subsidies (payments from
the general taxpayer to specific groups receiving the
subsidies). Treating these transfer payments as costs
will most likely yield misleading information.

Treatment of Risk and Uncertainiy

Where benefit or cost estimates are heavily depen-
dent on underlying assumptions, the RIA should make
these assumptions explicit so that information on all
elements of the analysis is fully apparent to users of
the analysis (e.g., the policymakers, Congress, and the
public). Because the particular estimation approach
adopted may involve a complicated model, it is impor-
tant for the agency to make hidden assumptions ex-
plicit and present sensitivity analyses (i.e., show the
effects of alternate assumptions on costs and benefits)
based on plausible alternative assumptions. (See Ta-
ble 1.)

EPA'’s industrial boiler draft RIA examines two al-
ternative energy price scenarios—clearly a critical el-
ement in its analysis. Unfortunately, because of EPA’s
failure to anticipate the sharp drop in oil prices over
the last 18 months, these two scenarios are much
higher than current projections of future energy
prices. In preparing a final RIA, EPA’s recent exami-
nation of a lower energy price scenario suggests that
for those boilers choosing to use coal or oil, the incre-
mental control costs to meet the stringent 90-percent
reduction standard are more than double the cost pro-
jected using a higher fuel price scenario.

Wherever benefit or cost estimates are uncertain,
an agency should present ‘“‘most likely’’ or ‘“best’ esti-
mates (in statistical terms, unbiased estimates or ex-
pected values). Where possible, an agency should also
present information about the likelihood that the true
value is different from the estimate, or at least lower
bound and upper bound estimates.

Often benefit/cost analyses rely on a number of dif-
ferent studies that yield a range of different esti-
mates. In these cases, the midpoint of the range of
extreme values provided by the studies does not rep-
resent the most likely estimate because the most ex-
treme estimates may be the least reliable. Such an ap-
proach ignores the results of the other studies. The
correct approach would use all available information
and derive a most likely estimate as a weighted aver-
age of the estimates of the individual studies, with the
weight of each estimate based on the reliability of the
study that produced it.

220SHA, Regulatory Impact and Regulatory Flexibility Analysis of
the Final Standard for Ethylene Oxide, June 11, 1984, Ch. IV, pp.
14-16.

230SHA, Preliminary Quantitative Risk Assessment for Ethylene
Oxide, p. 26.

Furthermore, estimates of the risk reduction bene-
fits to be anticipated from a proposed standard ad-
dressing health and safety risks should be best esti-
mates, rather than hypothetical ‘‘worst-case esti-
mates.” OSHA'’s RIA for its Ethylene Oxide (EtO) rule
provides a good illustration of the adverse effects of
using ‘“‘worst-case estimates.”” OSHA adopts an upper
bound estimate of the cancer risks associated with ex-
posure to EtO. In addition, the EtO R]A appears to
overstate occupational exposure to EtO. While the
RIA reports that very few hospital employees (zero to
1.2 percent) are exposed to EtO at levels as high as 20
parts per million, the RIA risk estimates are based on
the assumption that 20 percent of hospital workers
are exposed to EtO at this level.22 Further, the RIA
risk estimates are based on the assumption that work-
ers are exposed continuously 8 hours a day, 5 days a
week. In fact, many workers receive only intermittent
exposures. Early drafts of the EtO RIA adjusted for
intermittent exposure and obtained a risk estimate
that is roughly one-third the estimate developed in
OSHA'’s final EtO RIA.2

The combined effect of these ‘‘worst-case’ assump-
tions yields an estimate of risk reduction that is 5 to
10 times greater than the most likely (or best) esti-
mate.?* This example clearly illustrates the problem
with adjusting estimates in the direction of a worst-
case outcome at each stage of the analysis. The esti-
mates presented in the EtO RIA suggest a risk reduc-
tion on the order of 9 to 18 statistical cancers per
year; but, this is an upper bound estimate. The most
likely estimate of the expected reduction would be on
the order of two statistical cancers per year.

If the agency believes that a “margin of safety”
(i.e., additional protection of public health and safety
beyond what it believes is necessary) should be pro-
vided, it should make this determination in the final
stage of the decisionmaking process as an explicit
part of the risk management decision, instead of ad-
justing the risk or benefits estimates in a worst-case
direction at the information-gathering or analytical
stages of the process. In addition, to the extent possi-
ble, the agency should present separately the likeli-
hood (or probability) of various possible results, so as
to allow for an explicit margin of safety. Worst-case
estimates may be presented as alternatives to best es-
timates for sensitivity analysis, but should not be a
substitute for them.

Discounting

Discounting takes account of the fact that resources
(goods or services) in a given year are worth more
than identical resources in a later year, since re-
sources can be invested today so as to return more

24pegulatory Program of the United States Government: April 1,
1986-March 31, 1987, p. xxvi. See also Nichols, A.L., and R.J.
Zeckhauser, “The Perils of Prudence,” Regulation November/De-
cember 1986, for a discussion of the advantages of *‘best” estimates
as compared with “‘worst-case” estimates.
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resources later. Because of this productivity of in-
vestment, the timing of benefits and costs must be
taken into account. For example, a dollar invested to-
day at 10 percent per year will return $2.59 in 10
years. Thus, the opportunity cost of a dollar foregone
today is $2.59 in 10 years. By the same argument, a
regulatory benefit occurring today and worth $1.00 is
equivalent to a benefit of $2.69 10 years from now.
The appropriate way to account for such differences
in the timing of benefits and costs is by discounting.

If costs and benefits occur in different years, the
RIA should evaluate the benefit and cost streams (in
constant dollars) over a comparable timeframe. Gen-
erally, the RIA would make this adjustment by dis-
counting the benefit and cost streams to their present
values, but there are alternative approaches that are
equally valid, such as annualizing the benefit and cost
streams over the appropriate timeframe. Most of the
RIAs examined used some form of discounting as a
way of addressing the problem of adjusting benefit
and cost streams so that they could be considered in a
comparable timeframe. (See Table 1.)

The effect of discounting can be illustrated by the
EtO RIA. This RIA discounts the costs over a 50-year
period to yield a present-value estimate of costs of
$418 million; but it does not discount the benefits. A
comparison of benefits and costs using the RIA esti-
mates indicates a risk reduction cost of roughly
$500,000 to $1 million per statistical cancer avoided.
If, however, a comparison is made using the RIA bene-
fit estimate (which was not discounted) and undis-
counted costs, the risk reduction cost would be
roughly $2.5 million to $5 million per cancer avoided.
Finally, if both benefits and costs are discounted and
appropriate consideration is given to the latency pe-
riod associated with cancer, the risk reduction cost
would be more than an order of magnitude higher—
roughly $6 million to $12 million per cancer avoided.?

The combined effect of the use of upper bound esti-
mates for risk assessment and the discounting as-
sumptions can have a profound effect on the implicit
estimate of risk reduction costs. The EtO RIA esti-
mates suggest a risk reduction cost of roughly
$500,000 to $1 million per statistical cancer avoided.

If best estimates and a consistent treatment is

adopted in the discounting of both benefits and costs,
the risk reduction costs would range from $30 million
to over $100 million per statistical cancer avoided.
This is an important difference in the estimated
costs of risk reduction. The RIA estimates fall within

26This difference in discounting coupled with the use of best esti-
mates (as discussed below) accounts for the difference between the

the range of current estimates of the ‘“willingness to
pay” for a small reduction in statistical risk; however,
the best estimate of risk reduction costs substantially
exceeds current willingness-to-pay estimates. Simi-
larly, in Table I, the risk reduction costs suggested by
the RIA would fall at the lower end of the range for
the eight regulatory actions. However, such compari-
sons are only meaningful with a consistent use of best
estimates and discounting conventions across these
regulatory actions. On this basis, the cost of risk re-
duction for the EtO rule would be $60 million per sta-
tistical cancer avoided—a cost at the upper end of the
range.

SUMMARY

The analytical elements outlined above constitute the
foundation of an effective and useful RIA. By evaluat-
ing both the benefits and costs of suitable regulatory
alternatives, an RIA not only helps agency policymak-
ers arrive at sound regulatory decisions, but also
helps the public, Congress, and the courts understand
those decisions. Although the demands of preparing
an RIA may require tradeoffs with competing de-
mands on an agency’s staff and resources, carefully
completed analyses will result in well-designed regu-
lations and potentially large net benefits to society as
a whole. Most of the RIAs considered in this chapter
represent a substantial improvement—particularly
in developing benefit estimates—over the economic
analyses prepared under the procedures established
by previous Presidents. Although this chapter pro-
vides only a general discussion of what constitutes a
useful RIA, OMB is in the process of drafting more
specific guidance to help the agencies further improve
their analyses. :

While there are opportunity costs to the agencies in
performing RIAs, we believe that adherence to the
key elements outlined in this chapter will yield im-
provements in the information provided by these
analyses. Improved analyses will strengthen the regu-
latory development process, resulting in better design
regulations and potentially large net benefits to soci-
ety as a whole. This chapter provides only a general
discussion of what constitutes a useful RIA. OMB is in
the process of drafting more specific guidance to help
the agencies improve their analyses.

$60 million per statistical cancer estimate cited in last year’s Regu-
latory Program and the $500,000 to $1 million per statistical can-
cer avoided suggested by the estimates in the EtO RIA.

IIl. THE COMPETITIVE IMPACT OF REGULATION

As the use of Federal regulations to implement gov-
ernment policy has spread over the last several de-
cades, the impact of Federal regulations on American

business has grown commensurately, shaping both
the structure of industries and the ability of individ-
ual firms to compete successfully for markets here
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and abroad. While Federal regulations are often nec-
essary to support societal goals, such as the health of
workers or the safety of consumer products, they also
directly influence business decisions, such as the pro-
duction process a company can use, the wages that it
can pay to employees, or the markets in which its
goods can be sold. By governing the manner in which
business can be conducted, regulation alters the cost
structure for producing goods. The impact of regula-
tion varies substantially from firm to firm and from
industry to industry, but in some cases may signifi-
cantly affect the price of American products as com-
pared with similar foreign products. In this age of in-
creased competition for world trade, therefore, it is
critical that regulations be as rational and least bur-
densome as possible in meeting their intended goals.

This chapter discusses the ways in which Federal
regulation affects the competitiveness of the Ameri-
can economy and provides some examples of how ef-
forts to improve our regulatory structure also aid the
competitive position of the United States. Since the
best guarantor of competitiveness remains a free and
efficient economy, this Administration’s efforts to
maximize the net benefits of regulation and to en-
courage marketplace solutions, where practicable,
have contributed significantly to the health of the
American economy. Following in the footsteps of its
predecessors, the Administration has upheld what
has been until now the bipartisan tradition of protect-
ing free trade and guarding against protectionism,
which in its true guise represents nothing but the rer-
egulation of the American economy.

BACKGROUND

The rising U.S. trade deficit over the last decade has
sparked concern among some observers that Ameri-
can business can no longer compete effectively with
other countries in the global economy. But the prob-
lem of American competitiveness is more complex
than critics suggest. A number of the solutions offered
by those wishing to enhance competitiveness would
have just the opposite effect, harming the growth po-
tential of those industries that will provide future
jobs. It is important, therefore, to distinguish which
problems are of real concern, and what role the Fed-
eral government should play in solving them.

The strategy for achieving the goal of greater com-
petitiveness and a rising standard of living for Ameri-
cans remains the same as it always has: to promote
the development of a true free-market system. Only
the marketplace can provide the signals to most effi-
ciently channel available resources towards those ec-
onomic activities in which we can most effectively
compete. A cornerstone of U.S. economic policy has
been to extend the advantages of a competitive, free-
market economy to the rest of the world in the knowl-
edge that increased trade would generate greater
wealth for all, including Americans. To a large extent,
this goal has been achieved and Americans have

reaped the benefits of greater productivity gains, in-
creased consumer choice, and lower prices.

Increased world trade has brought with it two im-
portant developments. First, a more closely knit
global economy has emerged in which the operation of
the domestic economy is increasingly dependent on
developments in other countries. Second, foreign
firms have been vying successfully with American
businesses in both domestic and foreign markets.
These developments are not something to fear but
rather are the natural and healthy result of a dynamic
international economy.

The current competitiveness debate needs to be
placed in perspective. The complex nature of ‘‘com-
petitiveness,” which embraces all aspects of a na-
tion’s economy, from the natural resources it pos-
sesses to the skill of its work force and the quality of
its technology, should caution all against quick-fix
solutions.

Furthermore, there is no one measure that can be
used to gauge competitiveness. It would be wrong to
assess the ‘“‘competitiveness’” of the American econ-
omy solely through the yearly number on our trade
accounts with other countries. The United States
trades because it seeks the economic advantage of
buying goods from another country that has a com-
parative advantage in producing those goods, while
allowing the market to lead us to our comparative ad-
vantage. Consequently, it should not be forgotten that
it is impossible for us to have a comparative advan-
tage in all industries at all times, that the industries in
which we have a comparative advantage will change
over time, and that we receive many advantages from
trade, including lower prices.

Finally, an important, though paradoxical, cause of
the current trade deficit is the success of our economic
recovery. The brisk expansion of the economy follow-
ing enactment of the Economic Recovery Act of 1981
generated a surge in demand for both domestic and
foreign goods at a time when the sluggish economies
of our trading partners had dampened demand for
American goods. Moreover, a large influx of foreign
investment in the United States reflected in part a
confidence in the health of the American economy as
compared with other economies. Unfortunately, these
positive developments interacted with other
macroeconomic factors to cause the large trade
deficit.

The current trade deficit results from a complex
mix of economic events, not all of which are un-
healthy. The trade deficit can be traced to
macroeconomic developments, particularly the gap
between domestic savings and expenditures resulting
from a burgeoning Federal deficit. This gap led to
higher interest rates and a large net inflow of foreign
capital that substantially increased the value of the
dollar, leaving our exports less price competitive and
imports more competitive. Other important factors in-
clude the relatively slow economic growth in the econ-
omies of our trading partners and the international
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debt crisis. By bringing lower prices to consumers,
trade has helped keep inflation in check and enhanced
the attractiveness of investing in our economy. In-
creased trade, however, has also meant the loss of
jobs in industries where there is strong foreign com-
petition. These losses have been offset by employment
growth in other sectors of the economy.

ROLE OF GOVERNMENT

The first task in crafting an effective competitive-
ness program should be to delineate what government
should and should not do—what the boundaries of its
activities should be. Given the fundamental sound-
ness of the international trading system and the com-
plex nature of the trade deficit, government should
not interfere with the rules of the marketplace itself
but rather make sure that the underpinnings of Amer-
ican economic success, such as a well-educated work
force and a technological edge, remain strong.

The protectionist approaches advocated by those
seeking to balance the trade deficit may relieve short-
term adjustment pains, but only at the expense of the
long-term health of the economy. By substituting gov-
ernment-inspired incentives for those provided by the
marketplace, protectionist measures funnel scarce re-
sources toward areas of the economy where we do not
necessarily possess a comparative advantage. Instead
of saving jobs, they ultimately retard job formation.
Protectionist measures also remove the incentives for
productivity gains, adversely affect consumers’
choices, raise the prices of goods consumers purchase,
and may place the country on the road towards reces-
sion. Despite the soothing words of its advocates,
then, protectionism really represents the triumph of
special interests over the general interest, with the
benefits accruing to a few and the costs being borne by
all.

The proper role of the Federal government is to use
the resources at its disposal to encourage greater eco-
nomic competition and to ensure that all Americans
are able to fully participate in our free-enterprise sys-
tem. In submitting to Congress the Trade, Employ-
ment, and Productivity Act of 1987, President Reagan
launched a six-part program that would mobilize Fed-
eral government resources to help accomplish these
goals. Under the President’s competitiveness pro-
gram, the Federal government will help those workers
who are displaced by changes in the economic envi-
ronment beyond their control. The President’s com-
petitiveness package provides funds to help support
and retrain those workers affected by foreign compe-
tition and technological change, and to teach new en-
trants to the work force basic skills critical to their
future success.

The Federal government must also take steps to
change macroeconomic factors contributing to pro-
longed trade deficits. Economists have consistently
cited the large Federal budget deficit as a primary
cause of our current trade imbalance. By forcing gov-
ernment to borrow money, substantial deficits erowd

out savings that should go towards private invest-
ment, raise interest rates, and attract foreign capital.
This Administration has repeatedly demonstrated its
intention to cut the Federal deficit and proposes in
this bill to implement budget-process reforms, such as
the line-item veto, to supply much-needed spending
discipline.

Finally, the Federal government must take all avail-
able steps to remove those obstacles to fair and free
economic competition, both at home and abroad. This
Administration has pushed for reduction of nontariff
barriers, protection of rights of intellectual property,
and the elimination of special preferences for some
countries in the international trading order. The Pres-
ident’s competitiveness package also proposes a
number of initiatives to improve the international ec-
onomic environment by pressing for realistic ex-
change rates, faster growth abroad, and a tough pol-
icy against unfair foreign trade practices.

Further domestic regulatory and legal reform is
needed to make the domestic economy more competi-
tive. Legislation deregulating the trucking and natu-
ral gas industries to realize the benefits of greater
competition has been proposed, and the Cabinet has
been asked to review the export control program to
weed out unnecessary controls and expedite the ex-
port-licensing process. The Product Liability Reform
Act of 1987 seeks to reduce the costly product liabil-
ity insurance spiral, and the Antitrust Amendments
of 1987 aim to enhance the competitive vigor of Amer-
ican firms while continuing to protect consumers and
firms from monopoly, cartels, and price fixing.

Not surprisingly, many different proposals have
been advanced to remedy the trade deficit and stimu-
late America’s ability to sell the goods and services it
produces. In Congress, over 425 bills have been sub-
mitted thus far in 1987, ranging from comprehensive
proposals such as H.R. 3 and S. 490 that seek to ad-
dress all aspects of the competitiveness problem to
more specific proposals, such as one offering protec-
tion for the cantaloupe industry. Some proposed bills
aim to further the principles of free trade, such as the
Administration’s own Trade, Employment, and Pro-
ductivity Act of 1987 and the Gramm-Kemp bill,
while others stipulate rigid negotiation and retalia-

" tion procedures that dangerously restrict this coun-

try’s leadership or mandate protection of particular
industries to the detriment of the economy as a whole.

REGULATION AND COMPETITIVENESS

While the Administration’s legislative efforts will
help fashion a more competitive economy, one of the
most important tasks is the ongoing effort to coordi-
nate and ensure the cost-effectiveness of Federal reg-
ulatory efforts. Federal regulation has a pervasive im-
pact on economic activity in this country. Because
trade constitutes an ever-increasing share of the
gross national product, regulation has become more
important to the ability of American firms to compete
with foreign enterprises.
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A certain amount of regulation that imposes costs
on American business is necessary to protect the
health and safety of our citizens where the market
does not adequately protect such societal goals. But,
such interference in the marketplace is justified only
so long as a clear and persistent problem exists and
Americans are willing to pay the costs associated
with such regulation. What must be insisted on is that
those regulations deemed necessary are imposed in
the least burdensome manner and that where oppor-
tunities exist to take advantage of market efficiency,
this happens.

When promulgating regulations, the Federal gov-
ernment must be sensitive to the impact they will
have on various segments of the American economy.
Most jobs in this country, for example, have tradition-
ally been generated by small businesses. Because of
the scale of their business, small firms may be more
burdened by regulation than larger firms. Particular
attention, therefore, must be paid to the impact that
regulation has on smaller firms to ensure that regula-
tory burdens do not strangle the ability of small busi-
nesses to function and generate employment.

Another regulatory trend that has sometimes been
overlooked is the tendency to regulate new industries
simply because little is known about the production
process or the nature of the good itself. Since much of
America’s comparative advantage during the post-
World War II period has been based on its ability to
innovate, regulation should not be based on fear of
the unknown but on good information that a problem
exists. Otherwise, we may unnecessarily hinder those
activities, such as the development of biotechnology,
that represent the future of our economic success.

COMPETITIVENESS AND THE REGULATORY
PROCESS

Following are some of the ways in which Federal
regulations influence competitiveness and some ex-
amples of how the Federal regulatory structure has
been altered to promote competitiveness.

Imposition of Costs

Regulation can impose direct costs on firms by re-
quiring them to take measures to protect societal
goals, such as the safety of employees in the work-
place and the labeling of a product’s contents, or re-
quiring firms to expend resources providing informa-
tion to the government for use in monitoring and over-
seeing economic activity. Whatever costs a firm incurs
complying with such requirements add to production
costs and, thus, raise the price of a good. If regula-
tions govern the production process for a good widely
used as an input in other industries, such as coal or
oil, the economic impact of such regulations can be
much greater than it originally appears on the
surface.

The goals behind such regulation may be necessary
or desirable, but frequently the chosen means of im-
plementing these goals are unnecessarily costly. For

example, the Energy Policy and Conservation Act of
1976 requires automakers to meet corporate average
fuel economy (CAFE) standards or face penalties. A
27.5-mile-per-gallon standard was set for 1985 cars
and the following model years. The CAFE program,
however, placed U.S. automobile companies at a com-
petitive disadvantage by forcing them to meet artifi-
cial fuel economy standards to the neglect of actual
consumer demand. The practical problem created by
the Act was that CAFE levels were calculated sepa-
rately for each manufacturer’s domestic and im-
ported cars. Full-line manufacturers and those who
specialize in larger vehicles were penalized, while
small-car manufacturers (particularly Japanese im-
porters) could move into the lucrative mid- and large-
size car field without concern about exceeding CAFE
limits.

While demand for large cars has leveled off,
carmakers predict that much of the future growth po-
tential is in the large-car area. Since influence that
manufacturers can exert on consumer demand is ex-
tremely limited, domestic manufacturers were forced
to make uneconomic decisions in fleet mix (i.e., re-
stricting production of larger cars) to avoid CAFE
penalties. In this case, outmoded government regula-
tion unnecessarily intruded on manufacturer deci-
sions, encouraged U.S. manufacturers to build prod-
ucts abroad, and put our carmakers at a disadvantage
to foreign importers.

Another example involves the removal of oil drill-
ing platforms at sea. The Department of the Interior is
examining the possibility of permitting oil companies
operating drilling rigs on the Outer Continental Shelf
to leave the platforms once they have ceased opera-
tions. Removal of these drilling platforms is expen-
sive and contributes to the cost of domestic oil pro-
duction. With oil prices on the rise again and most
experts’ forecasting a continuation of this trend, such
regulation would decrease the cost of domestic pro-
duction, thereby encouraging earlier utilization of our
domestic reserves and increasing production and jobs
in an important and hard-hit industry.

Information-collection requirements can also sig-
nificantly add to the cost of doing business. Just re-
cently, this Administration reauthorized the Bureau
of Economic Analysis’ (BEA) Benchmark Survey of
Selected Services Transactions—1986 (BE-20). This
is a major effort to collect data on services, such as
banking, advertising, insurance, transportation, ac-
counting, and data processing, either supplied to or
purchased from foreign companies. When the survey
was first proposed, it was criticized for being too
lengthy and burdensome. The survey, as originally
constructed, asked for data that were costly to pro-
duce in the form requested and that it was possible to
obtain the necessary data in a simpler, less costly
fashion. With the help of a working group made up of
government (BEA) and industry representatives (or-
ganized by the Business Council on Reduction of
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Paperwork), the survey was successfully redrafted to
improve its focus and reduce its burden.

Barriers to Free Competition

Regulations may shape or structure a particular in-
dustry or economic activity, crimping the operation of
the market. Such regulation may be warranted. How-
ever, there are areas of the economy that remain regu-
lated that could benefit from fuller competition. For
example, the deregulation of the airline industry has

resulted in huge savings to passengers, productivity °

gains through more efficient use of company airplanes
and reservation systems, and a greater ability to com-
pete with foreign airlines over the same routes. Con-
gress has also removed regulatory impediments in the
railroad industry, benefiting shippers by allowing the
marketplace to introduce more flexible pricing and
other efficiencies in service.

Where legislation is a practical avenue for deregu-
lating an industry, this Administration has supported
such an approach. The Federal Energy Regulatory
Commission (FERC), for example, has handled oil
pipeline regulation with a light hand, but a recent
Court of Appeals decision ordered FERC to develop a
methodology for imposing strict rate-of-return regu-
lation on oil pipelines. Based on a Justice Department
study of the antitrust implications, the Departments
of Energy and Justice and the Office of Management
and Budget (OMB) have drafted legislation that
would remove strict rate regulation on oil pipelines
except in those few instances where monopoly or mo-
nopsony power justifies such regulation. Deregulation
will encourage new investment to upgrade existing
pipelines or to build new ones and should lower the
price of a valuable input to the production of many
goods competing with foreign products.

Regulations also may be aimed specifically at re-
stricting the flow of exports. They usually limit where
and in what manner American goods can be sold
abroad in order to protect national security or further
foreign policy goals. An example would be regulations
promulgated under the Export Administration Act re-

stricting the shipment of high-technology goods with .

military applications to countries that do not ade-
quately safeguard them from countries that threaten
our security. While such regulations serve an essen-
tial purpose in protecting our security, concerns have
been raised that some of these regulations have con-
tinued to restrict export of American goods even
though those goods have become available in world
markets from other industrialized countries. A re-
view of the regulations was undertaken to ensure that
our export regulations were not unnecessarily penal-
izing American companies involved in exporting their
products.

The Administration has sent to Congress a series of
proposals aimed at streamlining the government’s ex-
port control procedures for high-technology items.

The Administration’s program of legislation, regula-
tory reform, and administrative action will substan-
tially reduce the number of items controlled and the
time required for processing licenses while still
guarding vital national security interests. The De-
partment of Commerce has proposed regulation that
would eliminate the need for exporters to obtain a
validated license for shipments of certain low-tech-
nology items to most free world destinations. These
changes should reduce the total number of export li-
cense applications currently submitted by almost 30
percent. Furthermore, a top priority of the Depart-
ment of Commerce is to complete a comprehensive
simplification and consolidation of the Export Admin-
istration Act’s regulations to make them more under-
standable and easier for exporters to use, and to elim-
inate burdensome documentation and reporting
requirements.

Finally, regulations are sometimes the vehicle for
privatizing activities that were formerly the province
of government. Commercialization of former govern-
ment activities allows the private sector to more effi-
ciently provide these services and eliminates the Fed-
eral government'’s financial commitment, easing pres-
sure on the Federal deficit. Since the ground rules that
regulations lay down often involve restrictions on
commercial activities to protect societal interests,
they must be crafted to ensure that they encourage
competition to the maximum extent possible.

An example of this is the proposed regulations to
privatize the gathering and processing of data from
remote-sensing satellites, information previously col-
lected by government-owned satellites and distrib-
uted by the Federal government. Both the image data
and infrared data are useful to farmers and the news
media, as well as to others. There are concerns, how-
ever, that the licensing process necessary to protect
national security will discourage the necessary large
investments in this potentially valuable industry. The
Department of Commerce is developing regulations to
ensure that this industry will develop and compete
effectively with foreign firms while protecting any na-
tional security concerns that might arise.

Uncoordinated or Confusing Regulatory
Structure

Federal regulatory activities may be duplicative,
work at cross-purposes, or impose cumulative costs
that businesses find hard to bear. Such a regulatory
environment creates uncertainty, hinders proper bus-
iness planning, and often acts as a brake on invest-
ment. There is a need, then, for strong regulatory co-
ordination to guarantee that regulation is carried out
in a practicable, efficient manner. With the help of the
review process established under Executive Order
No. 12498, Federal agencies and OMB have been suc-
cessful in addressing potential coordination problems
and resolving thorny jurisdictional questions.
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As previously mentioned, the Cabinet Council on
Natural Resources formed a working group on bio-
technology in April of 1984 to guide its safe commer-
cial development with a minimum of regulatory cost
and confusion. Biotechnology has potentially impor-
tant commercial applications in agriculture and
medicine, and the United States currently leads the
world in such research. Now that commercial devel-

opment is accelerating and more formal regulatory -

oversight is required, the Environmental Protection
Agency, the Food and Drug Administration (FDA),
and the Department of Agriculture are cooperating
not only with each other but also with the Organiza-
tion for Economic Cooperation and Development to
ensure consistency in international regulatory
approaches. _

Another example of a regulatory innovation to
lessen unnecessary regulatory burdens is the Depart-
ment of Labor’s use of flexible, performance-oriented
criteria to take local workplace conditions into ac-
count. The Department of Labor’s Occupational
Safety and Health Administration issued a perform-
ance-oriented rule, effective May 1986, requiring that
workers be informed of the health hazards they are
exposed to on the job and trained in methods of miti-
gating those hazards. Performance-oriented regula-
tions save corporations time and money by letting in-
dustry have the flexibility to meet regulatory goals in
the most effective way based on local conditions,
rather than requiring the company to adjust to rigid
categories or guidelines concocted in Washington.
Furthermore, the United States Trade Representative
is continuing to encourage the European Economic
Community to adopt performance-oriented hazard
communication regulations that are consistent with
our own efforts.

Positive Regulatory Developments

Efforts to reduce nontariff barriers and thereby en-
courage greater world trade often require regulatory
adjustments to succeed. The FDA, for instance, is cur-
rently studying what regulations are necessary for ef-
ficient implementation of the Drug Export Amend-
ment Act of 1986. The amendment would allow U.S.
companies to export new drugs and biological prod-
ucts not yet approved for sale by FDA to countries
where regulatory action has been taken to permit
their lawful sale. The expected regulations will allow
U.S. drug manufacturers to compete in foreign drug
markets at an earlier stage and/or in instances where
they may not have been able to compete under prior
law. Without new legislation and improved regulation
in this area, we would have continued to face a self-
imposed burden on American export of drugs.

In addition to domestic regulatory activities, there
is a growing body of regulatory proposals developed
by various international organizations (e.g., the
United Nations and the Organization for Economic
Cooperation and Development) that are being ex-
amined for their impact on international trade. Dur-
ing the development of U.S. regulatory procedures,
attention is being paid to the need for achieving con-
sistency in national regulation and international har-
monization to the maximum extent possible. The De-
partment of Transportation is proposing to adopt the
packaging requirements of the United Nations’ sys-
tem into its hazardous material regulations.

Another area where regulatory and statutory
changes promise to shape constructively and fairly
the conduct of international trade, and thus boost the
competitiveness of U.S. firms, involves the protection
of intellectual property rights. On April 10, 1987, the
President signed an Executive Order on Facilitating
Access to Science and Technology as part of his 43-
point Competitiveness Initiative. One aspect of this
Executive Order directs Federal agencies, when nego-
tiating or entering into cooperative research and de-
velopment agreements with a foreign company or
government, to consider whether the country protects
American intellectual property rights.

Finally, regulations will be issued by the Depart-
ment of Commerce enabling private firms to take com-
mercial advantage of research and development car-
ried out by the Federal government. With these regu-
lations, firms should be able to better execute the
important task of marshalling research to commercial
purposes, aiding American competitiveness, and en-
hancing the value of government’s investment in such
activities.

CONCLUSION

Maintaining American economic competitiveness
into the next century requires that the Federal gov-
ernment vigorously pursue efforts to encourage com-
petition both in this country and in the world econ-
omy. Federal regulation, while often necessary to
support societal goals, directly influences the ability
of American firms to conduct business in a produc-
tive, efficient way. The ongoing efforts of the Adminis-
tration to bring greater competition to the market-
place and to ensure that regulation is cost-effective
contribute greatly to these goals. This Administra-
tion’s diverse regulatory activities, then, are a crucial
part of efforts to ensure America’s competitiveness
into the next century.



xxviii

REGULATORY PROGRAM OF THE UNITED STATES GOVERNMENT

IV. FEDERALISM IN REGULATORY ACTIONS

While ‘“‘good government” may mean different
things to different people, Federalism must be a key
component of any definition. Our system of govern-
ment works best only when all levels of that govern-
ment work together, each from its own position of
strength and expertise. The Domestic Policy Council’s
Working Group on Federalism espoused this theme in
its November 1986 report, ‘‘The Status of Federalism
in America,” which characterized Federalism as:

.. .a constitutionally based, structural theory of govern-
ment designed to ensure political freedom and to ensure
responsive, democratic government in a large and diverse
society. It rests on political philosophy, experience, and an
astute understanding of human nature. In a democracy as
large as the United States, the government is responsive
only to the extent that citizens can influence the formula-
tion of public policy through the ballot box. This is only
possible when the citizens have a working knowledge of
the policymaking process and a close relationship to that
process. The more distant the government, the less likely is
the electorate to be adequately informed of the policies
being debated, and the less likely is the government to be
fully informed of the electorate’s sentiments. Federalism is
critical to good government because it strengthens the tie
between policy formulation and constituent desires.

Simply put, the Administration is attempting to
strengthen its adherence to the principles of Federal-
ism in order to make government at all levels more
effective. Placing government closer to the people not
only encourages the public to participate more ac-
tively in policy and program decisions, but also en-
ables government to serve better the needs and
wishes of its constituents. By providing States and
localities with suitable flexibility to tailor federally
assisted programs to the needs of their constituents,
government can help ensure that programs are serv-
ing people in the most efficient and helpful way. And,
by providing States and localities with the ability to
experiment with program administration, govern-
ment can try new and innovative ways to provide
those services more effectively. Along this line, the
Administration has recommended to Congress that,
rather than adopting a specific welfare reform propo-
sal, current law be amended to provide States with
the authority to experiment with a wide array of re-
form initiatives in order to assess which of these ini-
tiatives work best.

The Administration’s emphasis on Federalism has
been made evident in many recent Federal regulatory
activities as well. These efforts have been described in
each of the previous two editions of the Regulatory
Program of the United States Government. This chap-
ter highlights the significant progress made during
the past year to further Federalism principles in Fed-
eral rulemaking.

FEDERALISM AND REGULATION

The Administration has long recognized the prob-
lems created when too much power is centralized in
the national government. Many decisions once made
by local governments are made now at the Federal
level, where the ramifications are not always fully un-
derstood. Federal policies made ‘““inside the beltway”’
of Washington can be too remote from day-to-day is-
sues and concerns to be effective. Federal programs
may sometimes be inefficient because of their un-
wieldy size, which prevents them from being tailored
to meet local needs. Similar concerns have also been
raised about Federal regulatory efforts—namely, that
sometimes they do not adequately consider local
needs or circumstances or are an inefficient means of
addressing a problem.

These issues arise because the Federal government
and the State and local governments are often re-
sponding to different problems. There is a natural ten-
sion between these partners based on the need of the
Federal government to manage responsibly the ex-
penditure of Federal funds and achieve legislative
objectives on the one hand, and the authority and re-
sponsibilities of State and local governments to decide
how best to provide services to their citizens on the
other. For Federalism to work, the Federal govern-
ment’s approach must be tailored to both situations.

Sometimes the solution is for the Federal govern-
ment to take a ‘back seat” and allow State and local
governments to make the administrative and financ-
ing decisions. For example, the Administration has
proposed to devolve much of the administration and
financing of the Unemployment Insurance program to
the States. As described in this Regulatory Program.,
the Administration recently submitted to Congress a
legislative proposal to implement this concept. Regu-
lations would need to be issued to fully accomplish
the transfer.

Sometimes the Federal government can best foster

- the Federal-State relationship by eliminating unnec-

essary regulatory burdens or conditions. A key princi-
ple of Federalism is to provide States and localities
with enough flexibility to administer federally as-
sisted programs in the most effective and efficient
manner.

A recent action by the Department of Health and
Human Services (HHS) illustrates this point well. Un-
til now, recipients of funds under an Office of Commu-
nity Services’ program were restricted from expend-
ing more than 10 percent of grant funds on adminis-
trative costs. This restriction was based upon the
belief that such a limitation would maximize the
amount of funds for the provision of services to needy
individuals. HHS has been made aware that, in some
situations, grantees may have legitimate reasons for
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expending sums in excess of 10 percent for adminis-
trative purposes, and that, in fact, potential grantees
may be able to make compelling arguments that in-
creases in administrative costs would result in more
efficient delivery of program services.

Consequently, in a recent grant announcement for
this program, HHS lifted the 10-percent restriction,
and, at the same time, added a rating criterion requir-
ing that grant applicants demonstrate that adminis-
trative costs are appropriate relative to proposed ser-
vices. This action should serve as a model for other
HHS programs—and, in fact, for all Federal pro-
grams—so as to permit State and local governments
to make their best cases for administering grant pro-
grams, unencumbered by nonstatutory impediments
to efficient administration.

In other cases, the Federal government needs to
give States more flexibility in administering pro-
grams. For example, HHS will modify its regulations
governing Federal financial participating payments
for prescription drugs under the Medicaid program.
Under existing regulations, States desiring to develop
their own programs receive matching funds but can-
not exceed federally set, national cost ceilings for
each drug. The Federal limits do not fully allow for
variances from State to State in multiple-source drug
prices and availability. These restrictions can impede
the ability of the States to administer their programs
in the most cost-effective way, despite the fact the
States pay about half the program costs.

HHS is currently revising these rules and is propos-
ing to take steps to remove some of these unneces-
sary, and sometimes counterproductive, require-
ments. Under new rules to be effective in fiscal year
1988, the Federal government would provide pay-
ments to States up to the aggregate limit established
by a formula, but prescriptive Federal limits on a
drug-by-drug basis would be eliminated. States would
be free to set payment rates at the level they think
appropriate, as long as the total of such payments
does not exceed the aggregate limit.

In still other instances, the Federal government
needs to be more flexible and understanding of special
local circumstances. One of the most important regu-
latory issues for State and local governments last
year was the implementation of the 1985 amendments
to the Fair Labor Standards Act (FLSA). These
amendments were enacted in response to the Supreme
Court’s decision in Garcia v. San Antonio Metropoli-
tan Transit Authority, which held that the FLSA min-
imum wage and overtime provisions apply to State
and local government employees. The 1985 FLSA
amendments and their implementing regulations were
intended to help alleviate the new administrative and
cost problems for States and localities created by the
Garcia decision. The Department of Labor (DOL) re-
ceived hundreds of comments on its proposed rule to
implement these amendments, many of which came
from State and local governments.

DOL carefully considered the suggestions of these
and other commenters and, as a result, made substan-
tial changes to the final rule. Most of the changes con-
cern how the FLSA applies to the State and local gov-
ernment use of volunteers (e.g., firefighters) in the
performance of traditional governmental activities.
The comments enabled DOL to revise the final rule tc
accommodate common practices in the use of volun-
teers, such as providing retirement plans for and pay-
ing special “‘per call” fees to volunteer firefighters.
These and other revisions should produce a more bal-
anced and effective implementation of the statutory
changes.

Finally, the Federal government can promote Fed-
eralism by encouraging State and local governments
to try new approaches to address old problems. Fed-
eral agencies and States frequently enter into agree-
ments where new and innovative policy initiatives
are tested on a small scale before they are widely im-
plemented. Such arrangements can be as beneficial for
the States as for the Federal government. For exam-
ple, the U.S. Department of Agriculture (USDA) re-
cently issued a proposed rule amending existing regu-
lations governing the certification of eligible house-
holds for the Food Stamp Program. The proposed rule
establishes requirements for the Simplified Applica-
tion and Standardized Benefit Project. USDA’s Food
and Nutrition Service will choose no more than five
States and five units of local government (e.g., coun-
ties) to participate in the project.

Under the project, households, in which all or part
of the household members participate in Aid to Fami-
lies With Dependent Children (AFDC), supplemental
security income (SSI), and/or Medicaid, will be al-
lowed to fill out a simplified food stamp application.
The simplified form will not include the detailed finan-
cial information usually requested. Instead, the nec-
essary income information will be obtained from the
AFDC/SSI/Medicaid forms the potential recipient al-
ready submitted. Under such a program, food stamp
benefits could be standardized by category of assis-
tance and household size rather than be individually
determined, thereby providing significant administra-
tive relief to State agencies. Under the project, how-
ever, the average food stamp allotment participating
households would normally receive cannot be
reduced.

While most of these examples would not make
front-page headlines, taken together, they illustrate
two important points. Both points require commit-
ment by all levels of government for effective and pro-
ductive Federal-State-local government relations to
be more than just a lesson in history.

First, applying Federalism principles means work-
ing at the level where government and its constituents
meet face to face. It means providing those levels of
government that administer federally assisted pro-
grams with the authority and flexibility to address
day-to-day issues and concerns fully and effectively.
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Thus, it is extremely important for Federal depart-
ments and agencies to follow the 10th principle in the
Regulatory Policy Guidelines established by the Pres-
idential Task Force on Regulatory Relief in 1983:
“Regulations establishing terms or conditions of Fed-
eral grants, contracts, or financial assistance should
be limited to the minimum necessary to achieving the
purposes for which the funds were authorized and
appropriated.”

Second, applying the principles of Federalism is
very much an interactive process, requiring not only
sensitivity of the Federal government to the proper
role of State and local governments in policy develop-
ment and implementation, but also an awareness and
willingness of the States and localities to participate
actively in those efforts. It is only through open com-
munication between the Federal, State, and local part-
ners during the policymaking process, and mutual co-
operation and action by these partners during the im-
plementation of those policies, that Federalism can be
successful.

Last year’s Regulatory Program included the State-
ment of Federalism Principles that the President
transmitted to the Cabinet on May 19, 1986. The pur-
poses of the 10 principles are to clarify the relation-
ship between the Federal government and States and
localities and to provide guidance to Federal agencies
in the promulgation of new and revision of existing
policies and regulations.

While the Federal government should be guided by
these principles in its regulatory efforts, sometimes
agency rules are inconsistent with them. Even with
the best of intentions, Federal departments and agen-

cies cannot always fully understand the particular

needs or circumstances of States and localities. Wash-
ington, D.C., is a long way from Columbia, Missouri, or
Boulder, Colorado, or College Station, Texas, both in
distance and in proximity to the day-to-day concerns
of their citizens.

Thus, it is crucial for State and local governments to
speak out on Federal regulatory proposals that affect
them or their constituents. State and local govern-
ments are strongly urged to comment on proposed
rules of interest to them during the comment period
by writing the promulgating department or agency.
These comments will help the department or agency
to ensure that the rules ultimately issued are the most
effective and least burdensome regulatory ap-
proaches and provide the maximum administrative
flexibility for States and localities.

FEDERALISM IN GRANTS MANAGEMENT
POLICY

Perhaps the most visible aspect of Federalism at
work is the grants process. Every year, States and
localities apply for and receive millions of Federal
dollars for projects ranging from highway construc-
tion to law enforcement. Years of experience have
demonstrated that, if given the flexibility, State and
local governments can administer grant projects in a

highly effective manner. In an effort to improve this
system further, the Administration is reexamining
Office of Management and Budget (OMB) Circular
A-102, “Uniform Requirements for Assistance to
State and Local Governments.” Issued in 1971, Circu-
lar A-102 establishes standards for consistency and
uniformity among Federal agencies in the administra-
tion of grants and other types of financial assistance
to State, local, and federally recognized Indian tribal
governments. It also limits the imposition of “‘exces-
sive’ Federal requirements on grantees.

On March 12, 1987, the President directed OMB to
revise the circular and the grantmaking agencies to
adopt subsequently a common, governmentwide,
grants management regulation. As the President ob-
served, at the time it was issued, *“Circular A-102 was
a significant step toward the simplification of grants
management.” He went on to say, however, that “af-
ter 16 years, some of the provisions are out of date,
there are gaps where the standards do not cover im-
portant areas, and agencies have interpreted the Cir-
cular in numerous different ways in their regulations.
It is now time for the Circular to be revised to reflect
developments consistent with our Federalism policies
and State and local regulatory relief objectives and
the President’s Management Improvement Program.”

The President not only directed OMB to revise Cir-
cular A-102, he further instructed all affected execu-
tive departments and agencies, within 90 days, to si-
multaneously propose common regulations that adopt
governmentwide grants management terms and con-
ditions, except where there are inconsistent statutory
requirements. Final rules are to be issued in March
1988.

In keeping with his belief that Federalism is a par-
ticipatory process among partners, the President
asked OMB to consult periodically with State and lo-
cal governments and other affected organizations and
interest groups to consider improvements in grants
management.

The proposed revised Circular A-102 and the agen-
cies’ proposed regulation will be issued on June 9,
1987. These proposals will help achieve several
objectives:

 Simplification and standardization of the Federal
grants process;

» Elimination of fraud and waste in the grants pro-
cess through more uniform, businesslike
management;

» Elimination of redundant and inconsistent admin-
istrative requirements within and among the
agencies in regulations and in manuals, hand-
books, and other noncodified issuances; and

¢ Reliance on standard grant forms and language to
reduce the Federal government'’s costs of award-
ing assistance and the recipients’ costs of per-
forming assisted activities.

Most important, and consistent with the President’s
Federalism principles, the common rule will propose
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that States expend and account for grant funds ac-
cording to the financial management, property, and
procurement laws and procedures applicable to their
own funds—not detailed Federal requirements.

State and local governments are encouraged to com-
ment on the revised circular and the proposed com-
mon regulation when they are issued. These com-
ments will help to ensure that the final circular and
final rule provide sufficient flexibility for effective
grants administration.

STATE FEDERALISM INITIATIVES

As described above, Federalism requires commit-
ment and active participation by all levels of govern-
ment. That the non-Federal partners are fulfilling this
responsibility is evidenced by recent Federalism ef-
forts that they have initiated. In October 1986, for
example, Governor John Sununu, Chairman of the Na-
tional Governors’ Association’s (NGA’s) Federal
Assistance Review Project, wrote to the President and
presented an extensive set of State recommendations
for improving the administration of Federal assis-
tance programs. The list included over 80 proposals
affecting 19 Federal departments and agencies. In-
cluded in the NGA package was a set of 28 proposals
from former Oregon Governor Victor Atiyeh, which
the Administration already had under review.

Last fall, Governor Sununu met with the President,
who expressed strong interest in the NGA effort and
promised that consideration of the proposals would
be a high priority. The White House Office of Intergov-
ernmental Affairs and OMB, with the cooperation of
Federal departments and agencies, have been work-
ing to ensure that the President’s commitment to this
effort is carried out. The initial review of the Gover-
nors’ suggestions has been completed, and the agen-
cies have already taken steps to implement many of
the proposals.

The NGA recommendations fall into three general
categories: regulatory, administrative, and statutory,
with the majority of recommendations falling into the
latter two categories. While the Administration has
all the proposals under consideration, below are a few
examples of regulatory actions that the Administra-
tion will undertake as a result of specific State recom-
mendations provided by the NGA.

Issues Under the Clean Water Act

The Clean Water Act permits States to share with
the Federal government administration of Section 404
of the Act, which governs the discharge of dredged
and fill material into certain waters. According to the
State of Oregon, however, extensive Federal require-
ments for shared Federal review of applications cause
numerous delays for applicants and increased
paperwork for States. The State suggested the imple-
mentation of a “blanket’ program review, whereby
Federal agencies only review and approve the process
and policies to be used by the States in approving ap-
plications for discharging dredged and fill material.

States would review and approve the applications
under this arrangement. Oregon also suggested that
waiver requirements be simplified so that States can
permit waivers for small fills. The Environmental Pro-
tection Agency (EPA) has already issued a proposed
rule to revise its regulations governing the delegation
of the Section 404 permitting program to the States
and will issue a final rule in mid-1987 that should sat-
isfy Oregon’s concerns.

Hazardous Waste Regulations

Oregon also expressed concerns about the complex-
ity of hazardous waste regulations under the Re-
source Conservation and Recovery Act (RCRA). The
State recommended that EPA rewrite the current
RCRA rules to make them clear and easy to imple-
ment. As indicated in the EPA “Overview” of the Reg-
ulatory Program, the Agency appreciates Oregon's
concern. Over the coming months, EPA will begin
promulgating individual regulations to implement the
Hazardous and Solid Waste Act. These regulations
will employ a simpler, risk-based approach and will
amend existing RCRA rules, resulting in a set of less
complex regulations.

Grants Management

Another NGA issue concerns OMB Circular A-87,
“Cost Principles for State and Local Governments.”
At the present time, the Circular does not allow reim-
bursement for interest costs incurred by the States in
the acquisition of capital items such as computer
mainframes. This rule, according to the State of Ore-
gon, forces States to use procurement methods other
than ‘‘lease-purchase’ for computer acquisitions and
could, therefore, increase overall costs for both State
and Federal governments. Oregon recommended that
OMB revise Circular A-87 to permit reimbursement
for interest costs for capital items other than publicly
owned buildings. OMB is in the process of reviewing
its grants management circulars and has agreed to ad-
dress this issue when it reviews Circular A-87.

Reduction of Reporting and Monitoring
Requirements

Pennsylvania and the National Association of State
Budget Officers raised a regulatory issue concerning a
USDA program. They recommended that USDA forgo
proposed regulatory changes for recordkeeping, mon-
itoring, and reporting in the Temporary Emergency
Food Assistance Program (TEFAP); these changes,
they claimed, would be extremely costly to States and
would duplicate existing State and county review
processes. Based on these and other comments, some
modifications to the regulatory proposal have already
been made. For example, in lieu of the proposed re-
quirement for monthly reporting of program partici-
pation by individuals, final rules that have already
been issued require only quarterly reporting of house-
hold participation data, thereby greatly reducing bur-
dens on States. Moreover, new rules to be published
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for TEFAP will further reduce burdens on States by
granting greater flexibility in program documentation
and administration requirements.

Elimination of Ineffective Requirements

The Association of State and Territorial Health Offi-
cials recommended that USDA eliminate the require-
ment that States conduct hearings on all State plans
for the Women, Infants, and Children (WIC) program,
since such hearings are poorly attended and, thus,
serve little purpose. USDA recently published a rule
abolishing the requirement for mandatory hearings
and granting States wide latitude in establishing
methods to obtain public comment on their WIC plans.

These are just a few of the specific actions taken in
response to the NGA’s recommendations for regula-

tory change. The NGA will receive a comprehensive
report on the remaining regulatory changes, and all of
the administrative and statutory changes the Federal
government can or will propose to adopt.

THE FUTURE OF FEDERALISM

Through the active participation of States and lo-
calities in the regulatory process and increased Fed-
eral sensitivity to their concerns, Federal regulations
are becoming more of a help and less of a hindrance to
the administration of federally assisted programs.
And, through State- and locally initiated Federalism
efforts such as those described earlier, we can expect
many further improvements in State-Federal
relationships.

V. EXECUTIVE OVERSIGHT OF FEDERAL REGULATION
AND REGULATORY PAPERWORK

For more than 10 years, Congress and the Executive
have acted to streamline and simplify the Federal reg-
ulatory system to make it effective, efficient, and fair.
Through increased executive regulatory oversight,
President Reagan and his three predecessors have
sought to ensure better government policy, less bur-
densome regulatory paperwork,! and more rational
and effective rulemaking actions less prone to favor
special interest groups at the expense of the general
publie.

Executive Order No. 12291, issued on February
17, 1981, and the Paperwork Reduction Act of 1980,
which took effect on April 1, 1981, provide the frame-
work for this Administration to improve executive
oversight and coordination of Federal regulation and
regulatory paperwork. With these initiatives, rein-
forced by the institution in 1985 of an annual regula-
tory planning process under Executive Order No.
12498, executive regulatory oversight has become
more formal, more systematic, and more responsive
to public concerns. ’

Increased executive regulatory oversight is the nat-
ural outgrowth of the cumulative effects of the in-
crease in Federal administrative rulemaking and reg-
ulatory paperwork upon the American economy and
society over the years. The following overview details
the reasons for increased executive regulatory over-
sight and how four Presidents have implemented it.
The discussion is broken into six segments: (1) the
basis for executive regulatory oversight; (2) the prob-
lems of administrative rulemaking; (3) congressional

Ipederal information collection is closely tied to and supportive of
Federal regulation. Without large amounts of data flowing to the
Federal government from the public, it would be extremely difficult
for an agency either to structure an efficient and rational Federal
regulatory program or to enforce compliance with it.

2This principle was discussed at length in the Hearings on Role of
OMB in Regulation before the Subcommittee on Oversight and

calls for stronger executive oversight of Federal regu-
lation and regulatory paperwork; (4) executive re-
sponse to the public and congressional calls for more
effective oversight of Federal regulation and regula-
tory paperwork; (56) the Office of Management and
Budget’s (OMB’s) procedures for implementing Exec-
utive Order No. 12291 and the Paperwork Reduction
Act; and (6) an assessment of executive regulatory
and paperwork oversight.

THE BASIS FOR EXECUTIVE REGULATORY
OVERSIGHT

By virtue of his role as Chief Executive, the Presi-
dent has the authority—indeed, the responsibility—
to oversee the development of regulations by his ap-
pointees.? A President’s oversight and coordination of
his political appointees as required by the Constitu-
tion go back to the days of the first Congress, in 1789.
Executive branch officers have long sought and re-
ceived prior White House advice on important execu-
tive actions.

The roots of executive regulatory oversight are em-

* bedded in the Constitution.? The President, as Chief

Executive, is to manage the Executive branch; take
care that the laws are faithfully executed; supervise
and guide his appointees in the exercise of their exec-
utive functions; and require their written opinions on
matters within the scope of their responsibilities.

In practice, executive regulatory oversight reflects
three political realities. First, as a practical and con-
stitutionally implicit matter, the President does not

Investigations of the House Committee on Energy and Commerce,
Serial No. 97-70, June 18, 1981.

3uThe executive power under our Constitution . . . is not shared—it
rests exclusively with the President.” Sterra Club v. Costle, 6567 F.
2d 298, 405 (D.C. Cir. 1981).
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execute Federal regulatory law; his appointees do.*
.Congress, by statute, typically provides decisionmak-
ing authority directly to agency heads. Second, Presi-
dential appointees are part of the Executive branch;
that is, they work for the President, and generally can
be removed by him for any reason, or for no reason at
all.5 As the size of the government has grown, Presi-
dents of both parties have structured working rela-
tionships in the Executive branch (usually by Execu-
tive orders) so that they may continue effectively to
supervise and guide subordinate officials in the per-
formance of their duties. Third, the President is ac-
countable to the public—the voter—for how his ap-
pointees execute the law, and is obligated to oversee
and manage what these appointees do.

Presidential supervisory processes encompass all
types of executive activity. The President is the only
official in the Executive branch mentioned in the Con-

“stitution and the only elected official (besides the Vice
President) to be elected by all of the people, and,
therefore, accountable to them for the implementa-
tion of the totality of Federal law, including the Na-
tion’s regulatory policy. As a result, the President is
obligated, within the discretion and authority pro-
vided by existing law, to allocate resources, set priori-
ties, and coordinate the activities of the different Fed-
eral agencies—all in order to ensure that the Federal
government operates in a coherent and efficient way.

4For example, on September 11, 1789, President George Washing-
ton commissioned Alexander Hamilton to be his Secretary of the
Treasury. He stated:

I have nominated, and by and with the advice and consent of
the Senate, do appoint him Secretary of the Treasury for the
said United States, and do authorize and empower him to exe-
cute and fulfll [sic] the Duties of that Office according to Law,
and to have and to hold the said Office, with all the Powers,
Privileges, and Emoluments, to the same of Right appertaining,
during the pleasure of the President of the United States for
the time being.

On September 26, 1789, President Washington commissioned
Thomas Jefferson to be Secretary of State, likewise “‘during the
pleasure of the President of the United States for the time being.”
In contrast, on September 6, 1789, President Washington commis-
sioned John Jay to be Chief Justice of the Supreme Court, “during
his good Behaviour.”

8John Quincy Adams, prior to his Presidency, stated his own princi-
ples on his role as an upcoming member of the Cabinet. He wrote in
a letter to his mother, Abigail:

.. .For myself I shall enter upon the function of my office with
a deep sense of the necessity of union with my colleagues, and
with a suitable irapression that my place is subordinate. That
my duty will be to support, and not counteract or oppose, the
President’s administration, and that if from any cause I should
find my efforts to that end ineffectual, it will be my duty season-
ably to withdraw from the public service. (Writings of John
Quincy Adams (Worthington Chauncey Ford, ed., 7 vols., New
York: MacMillan Co., 1913-17), VI, 182 (May 16, 1817)).

SFor example, the Code of Federal Regulations contained 9,746
pages in 1950; 22,877 in 1960; 64,834 in 1970; and 102,195 in 1980.
The Federal Register published only 2,699 pages in 1936, 5,307 in
1940, and 15,608 in 1945; compared with 60,221 pages in 1975,
87,012 in 1980, and 47,418 in 1986.

"This is the number of actions, mostly proposed and final rules, that
the Office of Information and Regulatory Affairs (OIRA) within

In recent years these responsibilities have included
greater emphasis on one form of agency action—
rulemaking.® In the last 6 years, Presidential appoin-
tees and their staffs have implemented laws in part by
issuing an average of over 2,360 proposed and final
rules a year’—many more than the President could
review personally. As a result, the President has
asked staff in his Executive Office to assist in these
efforts.

Under the authority of Executive Order Nos. 12291
and 124982 the Director of OMB oversees this regula-
tory review process. The Office of Information and
Regulatory Affairs (OIRA), within OMB, reviews reg-
ulatory actions of Executive agencies in order to de-
termine consistency with the President’s regulatory
principles.? OIRA also has lead responsibility for pre-
paring the Regulatory Program of the United States
Government, the coordinating and planning mecha-
nism for executive regulatory oversight. This docu-
ment serves as a planning tool for agencies and the
Administration and informs the public of the Admin-
istration’s current regulatory plans.

The constitutional and legal support for this execu-
tive regulatory oversight program is clear.!® On Feb-
ruary 10, 1986, the House of Delegates of the Ameri-
can Bar Association endorsed Executive Order Nos.
12291 and 12498 as ‘‘appropriate exercises of presi-
dential power”; urged that they be extended to the so-

OMB has reviewed under Executive Order No. 12291, OIRA’s Exec-
utive Order No. 12291 review does not extend to the so-called inde-
pendent regulatory commissions nor to certain categories of rules
exempted from review by either the Order or OIRA.

8Gee also 31 U.S.C. 1111.

90MB, however, is not the only agency involved with overseeing
regulatory matters. First, other organizations in the White House
and the Executive Office of the President assist the President in
overseeing the development of agency regulations. As with legisla-
tive and budgetary matters, other entities consult or express views
on agency rulemakings while they are being developed: the Cabi-
net, along with its various councils and working groups; White
House staff; the Office of the Vice President; and almost every other
component of the Executive Office of the President (the Council of
Economic Advisors, the Council on Environmental Quality, the Of-
fice of Policy Development, the National Security Council, National
Critical Materials Council, the Office of Science and Technology Pol-
icy, and the Office of the United States Trade Representative). Their
reviews may not be as formally structured as those called for by
Executive Order Nos. 12291 and 12498; however, the substance
and importance of their reviews is significant and influential.

Second, regulations are not the only executive activity of agen-
cies that is subject to Executive oversight. The President, directly
and through his White House and Executive Office staff, also over-
sees such widely varying matters as agency budgets and personnel
allocations (e.g., 31 U.S.C. Chapter 11), legislative activities (e.g.,
OMB Circular A-19), grant administration (e.g.,, OMB Circulars
A-102 and A-110), financial management (e.g., OMB Circulars
A-T0, A-127, and A-129), the issuance of agency questionnaires
(the Paperwork Reduction Act of 1980, 44 U.S.C. Chapter 36) and
the implementation of the Privacy Act (Public Law 93-579 (Decem-
ber 31, 1974)),

10Every recent President, with the active support or acquiescence
of Congress, has supervised the regulatory activities of his appoin-
tees, as he has supervised and guided their activities in many non-
regulatory areas.
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called independent regulatory commissions; and ar-
gued that the President was not only authorized to
carry out these functions, but was required to carry
them out. In January 1987, a panel of the National
Academy of Public Administration (NAPA) took the
similar view ‘‘that a regulatory management process,
properly constructed, is an appropriate constitutional
exercise of presidential power.”'!1

In carrying out regulatory oversight, OIRA’s com-
prehensive responsibilities cover all facets of agency
development of regulations. The development and im-
plementation of regulatory programs are a complex
process, one that involves many activities: the collec-
tion of data from the public to evaluate the need for a
regulatory standard and to monitor compliance with
it; the internal management of information resources
to facilitate the use of the data obtained; and, depend-
ing on the nature of the program, the use of appropri-
ate statistical techniques to improve the quality and
scope of data obtained. OIRA’s oversight responsibili-
ties involve agency paperwork collection, informa-
tion resources management, and statistical policy, all
of which interact with its specific regulatory over-
sight and build upon each other. OIRA’s goal is to

Each of the executive regulatory oversight programs of this and
prior Presidents (of both political parties) has been reviewed and
determined to be legally valid by the Attorney General (Memoran-
dum of the Office of Legal Counsel, February 13, 1981, concluding
that the “Proposed Executive Order Entitled ‘Federal Regulation’”
is “‘acceptable as to form and legality.”; Memorandum of the Office
of Legal Counsel, December 21, 1984, concluding that the “Pro-
posed Executive Order Entitled ‘Regulatory Planning Process’” is
“acceptable as to form and legality).

The decision in Sierra Club v. Costle, 657 F. 2d 298, 406-06 (D.C.
Cir. 1981), which was issued after Executive Order No. 12291 was
signed, supports this executive oversight authority:

The court recognizes the basic need of the President and his
White House staff to monitor the consistency of executive
agency regulations with Administration policy. He and his
White House advisors surely must be briefed fully and fre-
quently about rules in the making, and their contributions to
policymaking considered. . . . The authority of the President to
control and supervise executive policymaking is derived from
the Constitution; the desirability of such control is demonstra-
ble from the practical realities of administrative rulemaking.

See also, Strauss, “The Place of Agencies in Government: Separa-
tion of Powers and the Fourth Branch of Government,” 84 Colum.
L. Rev. 573 (1984), and Pierce, *“The Role of Constitutional and
Political Theory in Administrative Law,” 64 Tex. L. Rev. 469
(1986). Cf. Shapiro, “APA: Past, Present, Future,” 72 Va. L. Rev.
447 (1986).
11«pregidential Management of Rulemaking in Regulatory Agen-
cies,” January 1987, p. 20. The NAPA Panel went on to suggest
that, “[i]f the regulatory management process can bring benefits
when applied to executive branch agencies, logic suggests that the
benefits would be even greater if it were extended to the indepen-
dent regulatory agencies as well’” (p. 23).
12These other OIRA functions are discussed in detail in Managing
Federal Information Resources, OMB's Fifth Annual Report Under
the Paperwork Reduction Act of 1980 (April 1987).
13pyblic Law 96-511 (December 11, 1980), as amended by Public
Laws 99-500 (October 18, 1986) and 99-591 (October 30, 1986),
Section 101(m).

Mpyblic Law 77-831 (December 24, 1942). “[TThe Director [of the
Bureau of the Budget] is authorized within his discretion to make a

maximize the overall efficiency of regulatory
programs.!2

Paperwork Reduction

Under the Paperwork Reduction Act of 1980,!3
OIRA reviews and approves or disapproves all pro-
posed information collections of the Executive branch
agencies, including the so-called independent regula-
tory agencies. OMB has been approving or disapprov-
ing proposed agency information collections for over
zllgéegrs, initially under the Federal Reports Act of

Furthermore, because most regulatory paperwork
is imposed through agency rulemaking, OIRA coordi-
nates both its Paperwork Reduction Act and Execu-
tive Order No. 12291 reviews as much as possible in
its efforts to improve the quality of information col-
lected and to reduce the unjustified burden and costs
of Federal information collection.!® Those paperwork
requirements most affected by Executive Order No.
12291 include: reducing the unjustifiable burdens of
regulation-driven reporting and recordkeeping; en-
suring rights of individual privacy; and overseeing
acquisition and use of automatic data processing

determination as to whether or not the collection of any informa-
tion by any Federal agency is necessary for the proper performance
of the functions of such agency or for any other proper purpose....
To the extent, if any, that the Director determines that the collec-
tion of such information by such agency is unnecessary, either be-
cause it is not needed for the proper performance of the functions
of such agency or because it can be obtained from another Federal
agency or for any other reason, such agency shall not thereafter
engage in the collection of such information” Sec. 2(d).

15Regardless of policy focus, regulatory and paperwork reviews
are inextricably linked. Most regulations include matters required
to be approved or disapproved by OMB under the Paperwork Re-
duction Act. At present, for example, OIRA estimates that 95 per-
cent or more of the Department of Agriculture’s and the Environ-
mental Protection Agency’s reporting and recordkeeping are re-
quired by statutes and regulations.

OIRA cannot carry out its paperwork reduction responsibilities
without reviewing agency regulations. At least 93 percent of the
Federal paperwork burden is imposed for regulatory or compliance
purposes—67 percent of the total is mandatory, 26 percent is re-
quired to obtain or retain a benefit,

Moreover, OIRA is obligated to examine more than the underly-
ing regulation in which a paperwork requirement is embedded.
OIRA examines the extent to which related statutory, budgetary,
and broad policy mandates may be driving such paperwork re-
quirements. In short, proper review of paperwork burdens, as re-
quired by the Paperwork Reduction Act, cannot be confined to the
end product—the paperwork requirement—but must of necessity
include a careful understanding of the underlying source from
which the paperwork requirement springs—be it a statute, regula-
tion, or other form of policy guidance.

In some cases, however, burdensome requirements are mandated
by statute. For example, the Tax Reform Act of 1986 will resultin a
net increase in paperwork burden in excess of 1056 million hours.
The Immigration Reform Act of 1986 will impose an annual
paperwork burden on business of 4 to 7 million hours annually. The
Superfund amendments of 1986 will impose a paperwork burden of
10 million hours over the next several years. (See, generally, the
Information Collection Budget of the United States Government for
fiscal year 1987, pp. 33-36.)
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(ADP) and telecommunications equipment.!® Trim-
ming unnecessary paperwork and inefficient regula-
tions are two sides of the same coin. The basic goal is
the same—to make government action more efficient,
less wasteful of national resources, and less burden-
some on the public.

Information Resources Management

OIRA establishes governmentwide policies for man-
agement of information systems and technology and
has been doing so under various authorities since
before 1960.17 These policies affect information tech-
nology policy (computers and telecommunications;
acquisition and management), records management,
information access (including privacy), and dissemi-
nation. OIRA is discharging new responsibilities to
provide to the agencies a uniform schedule of Free-
dom of Information Act!® fees and guidance on its im-
plementation, and undertaking new initiatives in pro-
tection of privacy, and in the electronic collection and
dissemination of information. OIRA is also seeking to
make improvements in the government’s major infor-
mation systems, the acquisition and financing of com-
puter systems, and the management of Federal infor-
mation technology.

Beginning in 1983, and annually since, with the
assistance of the General Services Administration and
the Department of Commerce, OMB has issued 6-year
plans for the automatic data processing and telecom-
munications activities of Federal agencies.!® The Ad-
ministration took the first step in improving its major
computer technology and related service systems in
1986 by designating eight systems that, because of
their size, complexity, sensitivity, or precedent set-
ting nature warranted continuing top management
and OMB attention. This review has been expanded to
17 Presidential Priority Systems.?? The Administra-
tion is committed to achieving excellence in these sys-
tems, bringing them up to private industry standards
by the end of 1988.

OMB has issued a circular that combines and re-
vises several OMB circulars into a single, updated pol-
icy document for information resources manage-
ment.2! OMB has also established an Information
Technology Advisory Committee to help identify op-
portunities for the modernization of government in-
formation systems, and to find and remove policy,
regulatory, and legislative impediments to the most
efficient use of information technology.

16For example, OIRA’s ability to review all Federal Acquisition
Regulations and the Federal Information Resources Management
Regulations under Executive Order No. 12291 has significantly en-
hanced OIRA’s ability to oversee Federal ADP procurement.

7See, e.g., 44 U.8.C. 3504(e) and (g), 44 U.S.C. 3513, the Brooks Act
(Public Law 89-306 (October 30, 1965), 40 U.S.C. 769), and Execu-
tive Order No. 12046, March 27, 1978 (43 F.R. 13349).

185 U.8.C. 562.

181n fiscal year 1988, OIRA estimates that agencies will spend more
than $17 billion for general-purpose computers and telecommuni-
cations activities, and operate more than 18,000 medium- and
large-scale computers.

Statistical Policy

OIRA oversees, coordinates, and provides policy
guidance for Federal statistical activities under the
Paperwork Reduction Act.22 OMB has carried out
governmentwide statistical policy functions since
before 1940.

As part of its statistical policy responsibility, OIRA
reviews agency plans for statistical surveys and stud-
ies to ensure that they produce reliable data for policy
analysis and decisionmaking, including regulatory
analyses and decisions. OIRA is currently preparing
new governmentwide statistical standards, to ensure
careful planning of statistical surveys, prompt and
complete publication of the results of federally spon-
sored surveys and studies, full documentation of sta-
tistical methods and models, and even-handed treat-
ment of respondents. OIRA recently established a new
requirement that agencies publishing principal Fed-
eral economic indicators evaluate the accuracy and
reliability of these statistics on a regular basis. In re-
sponse to the 1986 amendments to the Paperwork Re-
duction Act, OIRA is increasing its efforts to develop
long-range plans for improving Federal statistical
programs, and to review agency budget proposals to
ensure their consistency with such long-range plans.

THE PROBLEMS OF ADMINISTRATIVE
RULEMAKING

Executive efforts to evaluate and oversee regula-
tory activities arose in reaction to the explosive
growth of new regulatory programs and the creation
of new regulatory agencies in the 1960s and 1970s. As
a result of having to develop and implement quickly
many new regulations, both new and old regulatory
agencies began to implement regulatory law through
highly decentralized and uncoordinated rulemakings.
Until then, regulatory activity had largely consisted
of trial-type, formal rulemaking proceedings or had
been concentrated in a few specific agencies that is-
sued individual decisions affecting only a few indus-
tries. By the early 1970s, over 100 Federal agencies
were issuing regulations, with more money spent on
the issuance and enforcement of regulations than
ever before,

Many of these new regulatory agencies issued
health, safety, and environmental regulations that
differed fundamentally from the older types of regu-
lation. In contrast to the traditional common carrier

20gee ““Management of the United States Government, FY 1988,”
pDp. 49-67.

210MB Circular A-130 entitled, *“Management of Federal Informa-
tion Resources,” issued on December 12, 1986 (60 F.R. 62730, De-
cember 24, 1985).

2244 U.S.C. 3504(d). See also 31 U.S.C. 1104(d); Executive Order
No. 10263, June 11, 1951 (16 F.R. 56606), as amended; 22 U.S.C.
286f; and Executive Order No. 10033, February 8, 1949 (14 F.R.
561), as amended.
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and other ‘“‘economic” regulatory programs, the new
regulatory programs cut across many sectors of the
economy (rather than individual industries), and af-
fected industrial processes, product designs, and by-
products such as pollution (rather than focusing
solely on entry, investment, and pricing decisions).
The response from the vast array of entities subject to
the new forms of regulation created an urgent de-
mand for greater coordination, rationality, and execu-
tive accountability in the regulatory process.

Furthermore, the growth of regulatory activity was
fueled by the increasing tendency of agencies to im-
pose standards and conditions on private markets as a
matter of general policy, rather than as an adjunct to
individual dispute resolution. The older regulatory
programs had operated primarily through case-by-
case adjudication of rate and service proposals initi-
ated by regulated firms, and also responded to specific
complaints filed by competitors or consumers. The
newer programs, however, operated primarily
through informal rulemaking, in which broad rules
were initiated by the agencies themselves and issued
after receipt of public comments, but usually without
formal adjudicatory hearings. The techniques of in-
formal rulemaking soon spread back to the older regu-
latory agencies, so that the Federal Trade Commis-
sion, the Federal Communications Commission (FCC),
and the Interstate Commerce Commission (ICC) in-
creasingly issued broad policy judgments and legal in-
terpretations on their own initiative, rather than
through the resolution of individual disputes.

Finally, largely in response to the new regulatory
activity, there was much economic research on regu-
lations, regulatory structures, regulatory institu-
tions, and the impact of regulations. Such research
demonstrated that regulations often had disap-
pointing results; they were frequently costly, but of-
ten not effective. One problem was that regulatory
programs imposed a ‘“‘hidden tax,” burdens that were
shifted from the entity required to comply (e.g., busi-
nesses, hospitals, colleges, State and local govern-
rments) to the consumer who paid higher prices or
costs. To the extent that such regulations imposed
costs on commonly used items, such as automobiles or
various other consumer goods, the ‘“hidden tax”
tended to be regressive. Moreover, because regulated
entities could adjust their behavior to accornmodate
rules, the net effect of regulations and the changes
they made was often quite different from what the
regulatory agency intended.

These regulatory studies focused first on the tradi-
tional programs of ‘“economic’ regulation, such as
those of the ICC, FCC, and Civil Aeronautics Board,
and later on the new programs of ‘‘social’ regulation,

23As summarized by two former Administrators for Information
and Regulatory Affairs in the Office of Management and Budget:

First, regulation tends to be excessively cautious (forcing in-
vestments in risk reduction far in excess of the value that indi-
viduals place in avoiding the risks involved). Second, regula-
tion tends to favor narrow, well-organized groups at the ex-
pense of the general public. . ..

such as those of the Environmental Protection
Agency, the Occupational Safety and Health Adminis-
tration, the Consumer Product Safety Commission,
and the Food and Drug Administration. Analysts fre-
quently found that the effects of these programs were
economically perverse and did not support their stat-
utory purposes. For example, numerous empirical
studies demonstrated that programs of price and en-
try control had raised, rather than lowered, prices;
and that they restricted, instead of promoted, compe-
tition and innovation in the American transportation
and telecommunication industries.

For health, safety, and environmental regulation,
analysts pointed out that, given the limits on social
and economic resources, and as a matter of practical
program administration and enforcement, it was im-
possible for regulatory agencies to reduce to zero the
risk of all potential harms. This left the agencies with
the difficulties of defining what was to be regulated;
how best to regulate it and to what end; where to be-
gin and where to stop; who should reduce the harm of
which risks and by how much; and how to balance
regulatory priorities in order to maximize the benefits
to all. Moreover, given the need to support legally any
regulatory standard involving such complex and deli-
cate issues in considerable detail, agencies found that
they lacked information adequate to justify what ad-
vocates viewed as self-evident regulatory action. Ad-
ministrative solutions to these conundrums led to the
development of complicated risk assessment and risk
management analyses based on estimates of exposure
and actuarial tradeoffs, comparisons of relative risk,
and the equalization of marginal benefits and costs.
While logically and analytically sound, such decision-
making was neither widely understood nor popular
with the special interests that saw their benefits
reduced.

Analysts also found that the problems with regula-
tory programs were compounded by the complicated
dynamics of regulatory policymaking. For instance,
analysts noted the tendency of regulatory decision-
making to be dominated by well-organized special-in-
terest groups, who reaped narrow advantages from
regulation at the expense of the general public. More-
over, large government agencies tended to be overly
cautious in setting regulatory standards for products
or production activities, or in banning some products
or activities altogether. This problem arose from the
institutional incentives of the regulators themselves,
who receive little credit for approving products or ac-
tivities that have large social benefits, but most of the
blame for approving those that turn out to be exces-
sively dangerous or risky.?® Finally, government
agencies tended to overestimate the effectiveness of

We all know that a government agency charged with the re-
sponsibility of defending the nation or constructing highways
or promoting trade will invariably wish to spend *“too much"
on its goals. An agency succeeds by accomplishing the goals
Congress set for it as thoroughly as possible-—not by balancing
its goals against other, equally worthy goals. . . . This tendency
is reinforced by the “public”’ participation in the rulemaking
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rules in controlling private behavior. Regulatory
agencies usually affected only a few selected aspects
of the problems they were charged with ameliorat-
ing—and ‘“uncontrollable” aspects beyond their
reach often responded in ways that compromised or
even eliminated the expected benefits of their rules.

CONGRESSIONAL CALLS FOR STRONGER
EXECUTIVE OVERSIGHT OF FEDERAL
REGULATION AND REGULATORY PAPERWORK

Congressional Analysis of the Problems With
Administrative Rulemaking

The cumulative burden of Federal regulations, com-
bined with documentation of the perverse economic
effects of some regulatory programs, caused the pub-
lic to complain ever more loudly. Those politically ac-
countable to the public—Congressmen and the Presi-
dent—heard these complaints and responded.2*

During the period from 1975 to 1979, members of
the Senate Governmental Affairs Committee and the
Senate Judiciary Committee concluded that a major
cause for regulatory disarray was that regulatory
agencies were not effectively accountable to some
overseer for what they were doing. The Federal estab-
lishment, they said, had become ‘‘less accountable to
the public’;2% there was ‘“‘nobody directly accountable
for the regulations’’;26 the “‘regulatory process in this
country [had] become unwieldy, costly, abusive, inef-
fective, unaccountable, and anticompetitive’;?” and
there was a need to make ‘‘the regulators, themselves,
more accountable to the American people.’'28

Members also argued that better management and
more coordinated oversight of agency regulatory ac-
tivities would solve many of these problems. In 1975,

process, which as a practical matter is limited to those organ-
ized groups with the largest and most immediate stakes in the
results. Although presidents and legislatures are themselves
vulnerable to pressure from politically influential groups, the
rulemaking process—operating in relative obscurity from pub-
lic view but lavishly attended by interest groups—is even more
vulnerable. A substantial number of agency rules could not
survive public scrutiny and gain two legislative majorities and
the signature of the president.

Christopher C. DeMuth and Douglas H. Ginsburg, *‘White House
Review of Agency Rulemaking,” 99 Harv. L. R. 1075, 1080-81
(1986) (footnotes deleted).

24In the 1970s, Congress and the Executive also acted to eliminate,
or reduce the rigidity of, the existing statutory structures applica-
ble to the regulation of railways, airlines, natural gas, trucking, the
financial markets, cable television, and buses.

268enator Edward Kennedy, Hearings on Administrative Procedure
Act Amendments of 1976 before the Subcommittee on Administra-
tive Practice and Procedure of the U.S. Senate Committee on the
Judiciary, April 28, 1976, p. 2.

26Senator Paul Laxalt, presiding at Hearings on Administrative
Procedure Act Amendments of 1978 before the Subcommittee on
Administrative Practice and Procedure of the U.S. Senate Commit-
tee on the Judiciary, September 12, 1978, p. 1.

27Senator Carl Levin, appearing before Hearings on Regulatory Re-
form Legislation before the U.S. Senate Committee on Governmen-
tal Affairs, March 20, 1979, p. 11.

House Subcommittee Chairman Walter Flowers ob-
served: ‘“‘our system is fraught with a weak Execu-
tive. Maybe what we need to do is to build up the
strength of the Presidency so that he can function
properly in this complex world we live in.”’?® A 1976
report issued by House Subcommittee Chairman John
E. Moss pointed out that ‘“‘the effectiveness of regula-
tion can be increased significantly by . . . reducing and
eliminating duplicative, anticompetitive, and ineffec-
tive programs.’? In 1979, Senator William Roth sug-
gested that the regulatory system “is desperately in
need of a mechanism for balancing the demands of
competing and conflicting regulatory agencies and
programs,’’s! and Senator Lloyd Bentsen argued that:

to say the executive department cannot help in the coordi-
nation of these [regulatory] programs doesn’'t make any
sense to me. We see conflicts in those regulations—differ-
ent agencies trying to accomplish different objectives with-
out any consideration of coordination of very complex pro-
grams. As a result we have continuing conflicts among
some of them, we have duplication, we have regulations .
which are wasteful and costly.32

Congressional Support for Executive Oversight of
Agency Information Collection

Although the Congress did not enact far-reaching
regulatory reform legislation during the period from
1975 to 1979, Congress acted to strengthen executive
oversight of regulatory and other agency paperwork.
In October 1977, the Commission on Federal
Paperwork, chaired by Congressman Frank Horton
and cochaired by Senator Thomas J. McIntyre,*® had
concluded that Federal paperwork cost about $500 a
year for each person in this country—$256 to $32 bil-
lion for private industry; $5 to $9 billion for State and
local government; $8.7 billion for individuals; $360

28genator Thomas Eagleton, ibid., p. 159.

29Hearings on Congressional Review of Administrative Rulemaking
before the Subcommittee on Antitrust Law and Governmental Rela-
tions of the House Committee on the Judiciary, Serial No. 30, Octo-
ber 29, 1976, p. 380.

30Federal Regulatory and Regulatory Reform, Report by the Sub-
committee on Oversight and Investigations of the House Committee
on Interstate and Foreign Commerce, October 1976, p. 539.

31Hearings on Regulatory Reform Legislation before the U.S. Sen-
ate Committee on Governmental Affairs, March 20, 1979, p. 10.

32Hearings on Executive Branch Review of Environmental Regula-
tions before the Subcommittee on Environmental Pollution, Senate
Committee on Environment and Public Works, Serial No. 96-H4,
February 27, 1979, p. 234.

33The Commission was established in accord with Public Law
93-566 (December 27, 1974). Members of the Commission included
Senator Mark Hatfield and Congressman Tom Steed. The purpose
for creating the Commission was a finding that *‘Federal informa-
tion reporting requirements have placed an unprecedented
paperwork burden upon private citizens, recipients of Federal
assistance, businesses, governmental contractors, and State and lo-
cal governments” (Section 1(a)). For the source of these cost
figures, see the October 3, 1977, Final Summary Report of the Com-
mission on Federal Paperwork, page 6.
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million for farmers.® In a program-by-program re-
view, the Commission found that Federal paperwork
was a mess.? The recommendations of the Commis-
sion led to the overall revision of the Federal Reports
Act of 19423 that became the Paperwork Reduction
Act of 1980.37

Congressional Support for Executive Oversight of
Regulatory Paperwork

In addition to updating and strengthening OMB’s in-
formation resource management, statistical policy,
and paperwork reduction responsibilities, the
Paperwork Reduction Act brought Federal regulatory
paperwork explicitly within the purview of a new Of-
fice of Information and Regulatory Affairs in OMB.
This formal coordination of the regulatory and

34These estimates were in 1977 dollars. Converted to 1986 dollars,
the Commission would have concluded that Federal paperwork
cost roughly $1,046 a year for each person in this country—$62.3
to $67.0 billion for private industry; $10.6 to $18.8 billion for State
and local government; $18.2 billion for individuals; $732.4 million
for farmers.

The 1987 Information Collection Budget estimates that about 1.7
billion hours of the public’s time in fiscal year 1987 will be spent in
complying with Federal information collections (p. 26). Sixty-one
percent of the reporting and recordkeeping burden is imposed on
business and other institutions, 27 percent on individuals or house-
holds, 10 percent on State and local governments, and 2 percent on
farms (p. 20). Depending on how one values the time of these re-
spondents, the reporting burden for the reporting and recordkeep-
ing requirements carried in OIRA’s inventory could be imposing a
burden of $17 billion to $34 billion or even more on the American
economy.

35For example:

Although consumer credit protection statutes were intended to
benefit consumers, ‘‘they have resulted in costly, complex and con-
fusing paperwork” (p. 30 of the Final Summary Report).

*“[Tlhe Federal Government did not know who was collecting
what, from whom, or for what purpose in education” (p. 31).

The “diffusion and fragmentation’ of employment and training
programs ‘“has led to, and is perpetuated by, substantial amounts
of unnecessary and duplicable paperwork, while pressing and legit-
imate information needs are not met” (p. 32).

*“Cost burden associated with the preparation of [energy] forms is
absorbed by consumers through higher utility bills and gasoline
prices” (p. 33).

“Overlapping and sometimes conflicting Federal, State and local
review requirements” and ‘[rlepetitious submittal of similar or
identical material to an agency” as part of the ‘‘time-consuming and
costly process involved in the development of EIS’s [Environmental
Impact Statements]” (p. 34).

“Compliance with EEO [Equal Employment Opportunity] regula-
tions and laws is complicated by multiple, diverse and sometimes
conflicting agency requirements and forms" (p. 35).

“[N]ot all current paperwork is necessary for sound program
planning and control” of Federal health programs. “Much of it is
attributable to private associations and State governments. How-
ever, much of it stems from inconsistent congressional action, ad-
ministrative anomalies within the executive branch, and a disincli-
nation to share data between programs (p. 37).

As to the programs of the Department of Housing and Urban De-
velopment, the Veterans Administration and the Farmers Home Ad-
ministration, “[o}verlap is evident,” ‘‘[rleporting requirements are
often excessive, causing costly processing delays and producing
duplicative information,” and “[plaperwork often substitutes for
effective consumer protection” (p. 38).

paperwork review processes emerged in response to
calls for greater efficiency in executive oversight
activities.?

Amendment No. 1777 to the Act explicitly autho-
rized executive oversight of regulatory paperwork. In
this amendment, Senator Edward Kennedy, on behalf
of the Judiciary Committee, proposed to coordinate
Executive reviews of ‘‘collection of information re-
quirements” in agency rules with agency rulemaking
procedures under the Administrative Procedure Act,
and with regulatory oversight by the Executive Office
of the President.?® As amended, then, the Senate’s fi-
nal paperwork bill carefully balanced the Executive’s
statutory authority to approve or disapprove
paperwork with the existing executive oversight of

As to the Occupational Safety and Health Administration
(OSHA), “[rlecordkeeping requirements are not clear, consistent or
relevant in some instances,” and “States are overburdened with
requests for information from OSHA and with failure to recognize
State concerns” (p. 39).

For public works, “‘[pJrocedures can be used to reduce paperwork
while assuring implementation of Federal policies” (p. 43).

*The policies and procedures of the SBA [Small Business Admin-
istration] loan process have grown to thousands of pages of confus-
ing rules, regulations and instructions” (p. 45).

“The current social service planning process, needs assessment
system, and annual requirement and amendment processes are in-
adequate. . . . Complex reporting requirements are difficult to com-
ply with, frequently duplicative, and have resulted in expensive
data management systems by provider agencies” (p. 46).

Many tax “schedules and instructions are unnecessarily detailed
and complex, and often are written at a reading comprehension
level much higher than that of the average taxpayer” (p. 48).

Simplification of the welfare assistance program ‘‘should encom-
pass the development of a basic set of common terms and proce-
dures that will treat the needs of public assistance applicants and
recipients uniformly and equitably. These common terms and pro-
cedures should be utilized by all Federal agencies, and State/local
governments in the administration of current welfare programs or
their successors” (p. 49).

38public Law 77-831 (December 24, 1942).
3744 U.S.C. Chapter 35.

38Executive review of agency reporting and recordkeeping activi-
ties is closely linked to regulatory oversight. More than two-thirds
of all Federal reporting burden (or about 1.1 billion hours of filling
out Federal forms or submitting or storing information; about
650,000 productive man-years) is required by information collec-
tions contained in agency regulations or otherwise mandated by
law. (Information Collection Budget of the United States Govern-
ment, Fiscal Year 1987, p. 18.) At least 93 percent of the Federal
paperwork burden is imposed for regulatory or compliance pur-
poses. In other words, in today’s government, paperwork business
is regulatory business, and vice versa.

39In essence, the “Kennedy” amendment (44 U.S.C. 3504(h)) re-
quired an agency to notify OMB as soon as practicable—but not
later than a notice of proposed rulemaking—of a reporting or re-
cordkeeping requirement in a proposed rule. OMB would then have
60 days to comment. When the agency adopted its final rule, it had
to respond to these OMB comments by modifying the rule or by
explaining why it rejected OMB’s comments. After that, if OMB
found the agency’s response ‘‘unreasonable,” OMB had ‘“‘final
power"” to overturn it (Senator Edward Kennedy, 126 Cong. Rec.
S$14689 (November 19, 1980)). For OMB’s implementation of the
“Kennedy" amendment, see 56 CFR 1320.13.
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proposed rules involving reporting or recordkeeping
requirements.

Congressional Support for Executive Regulatory
Oversight

In response to the public and academic outcry
against regulatory burdens, and in support of various
Presidential initiatives to improve Federal regulatory
activities, Congress acted in various ways to
strengthen executive regulatory oversight.

First, in an August 1975 amendment to the Council
on Wage and Price Stability Act, Congress explicitly
empowered a group within the Executive Office of the
President, the Council on Wage and Price Stability
(COWPS), to:

intervene and otherwise participate on its own behalf in
rulemaking, ratemaking, licensing and other proceedings
before any of the departments and agencies of the United
States, in order to present its views as to the inflationary
impact that might result from the possible outcomes of
such proceedings. . . .4°

In 1975 and 1976, COWPS issued 106 reports (filings,
letters, and testimony) commenting on Federal regu-
latory programs and individual regulations.4!

Second, in a 1980 Concurrent Resolution, Congress
called on the President to strengthen these efforts to
eliminate wasteful and costly regulations.*2 In it, both
Houses of Congress agreed it was the ‘‘sense of the
Congress” that ‘“‘the President should implement a
‘Zero Net Inflation Impact’ policy for the regulations
promulgated in the remainder of fiscal year

40pyblic Law 94-78 (August 9, 19765). Congress created COWPS on
August 24, 1974 (Public Law 93-387). Congress then empowered
COWPS, in general terms, to:

review and appraise the various programs, policies, and activi-
ties of the departments and agencies of the United States for
the purpose of determining the extent to which those programs
and activities are contributing to inflation.

After 1976, Congress amended COWPS' legislative authority two
more times (Public Law 96-121 (October 5, 1977) and Public Law
96-10 (May 10, 1979)).

COWPS'’ legislative authority terminated on September 30, 1980.
COWPS staff engaged in regulatory review were transferred to OMB
to assist what became the Office of Information and Regulatory Af-
fairs to conduct regulatory oversight.

41Hopkins, Lenard, Morrall, and Pinkston, A Review of the Regula-
tory Interventions of the Council on Wage and Price Stability,
1974~1980, January 1981, Table I, p. 2.

421, Con. Res. 448, 94 Stat. 3680 (November 20, 1980).
43gection 8 of H. Con. Res. 448 states, in part:

It is the sense of the Congress that due to the extreme rate of
inflation in the United States economy, the possible inflation-
ary effects of Federal regulations and legislation shall be care-
fully monitored as part of a program of fiscal restraint. Infla-
tionary effects should therefore be a prime consideration in
developing both regulations and legislation. In order to coordi-
nate the aggregate economic impact of regulations with Fed-
eral fiscal policy, it is the sense of Congress that the President
should implement a “Zero Net Inflation Impact” policy for the
regulations promulgated in the remainder of fiscal year 1981,
This policy will require the President to keep an accounting for
fiscal year 1981 of all new regulations which have a significant,
measurable cost to the economy. Cost-saving modifications

1981.743As Senator Lawton Chiles summarized, in
seeking Senate agreement to this provision:

“Zero net inflation impact’’ over the course of a year means
that the agencies will have to reexamine their existing reg-
ulations, and either streamline them or eliminate some pro-
visions, in order to achieve cost reductions that offset any
increases from new regulations. In effect, this creates a
“balanced budget for regulations.”

Mr. President, right now we have the kind of situation for
regulations which we had for spending before the new
budget act came into place. We look at each regulation and
weigh its costs and benefits. But we have no way of know-
ing the total cost of regulations issued during the year.
That is just like passing spending bills one at a time with-
out ever adding to see what the total figure is going to be.44

In accepting this proposal, Senator Ernest F. Hol-
lings reasoned:

Perhaps we can get it this far down to actually have a
comprehensive look at all of the regulations. I remember
one time they got up to 60,000 pages in the Federal Regis-
ter. It must be nearer 80 000 pages at this particular
time.4® You need to look at all of the regulations. You would
not just take the new ones, but you would have to start
reviewing the old ones too, because the new ones would all
have some inflationary impact. So if I had to administer the
program, I would be trying to look at the old ones to see
which ones I could offset to keep inflation under control. It
is going to be quite a job.48

Third, during the period from 1981 to 1983, Con-
gress came close to enacting more broadly applicable
executive regulatory oversight procedures and other
regulatory reforms.#” The Laxalt-Leahy regulatory

need not affect the same area of economic activity as the cost-
inducing regulations. The President should institute an exemp-
tion procedure to assure the promulgation of regulations neces-
sary to avert any imminent threat to health and safety.

44126 Cong. Rec. 31053 (November 19, 1980).

45The Federal Register published, for the first time, 60,221 pages in
1976. It published 87,012 pages in 1980. The Code of Federal Regu-
lations reached 60,362 pages in 1972; 102,196 pages in 1980.

46126 F.R. 31054 (November 19, 1980).

Senator Chiles first persuaded the Senate to pass this provision
on May 7, 1980, by a recorded vote of 63 to 34. At that time, he
summarized its thrust as follows: “If we need new regulations, let
us get some of the old ones off the books. It is a sense of the Con-
gress, and we are telling the President that should be the public
policy” (126 Cong. Rec. 10332).

4TReflecting a similar concern with excessive regulatory burden,
States became very active during this period in establishing execu-
tive regulatory oversight mechanisms. By 1983, at least 18 States
employed some form of Executive review to oversee their regula-
tory agencies.

These States are Arizona, California, Colorado, Delaware, Geor-
gia, Hawaii, Indiana, Illinois, lowa, Maryland, Mississippi, Ne-
braska, North Carolina, New York, Pennsylvania, Utah, Vermont,
and Wyoming (Jody K. Falk, “State Regulatory Development and
Reform: An Overview,” 1986 Ariz. St. L. J. 298). Two other
States—Minnesota and Florida—have elaborate regulatory over-
81ght mechanisms, based at least partly on an administrative Jud1c1-
ary in the State Executive Branch.

The concept of a central agency responsible for regulatory re-
view, under the control of the State governor, has been developed
in the California Office of Administrative Law, which reviews all
proposed rules for their effectiveness and can also review existing
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reform bill, S. 1080, was favorably reported from
both the Senate Judiciary and the Senate Governmen-
tal Affairs Committees. S. 1080 passed the Senate,
vn;gh strong Administration support, by a vote of 94 to
0.

As passed, the bill applied not only to Cabinet and
other regulatory agencies, but also to the so-called
“independent regulatory commissions.” It authorized
the President ‘““to establish procedures for agency
compliance” with the regulatory reform initiatives,
and authorized the President ‘‘to monitor, review, and
ensure agency implementation of such procedures.”#®
The companion legislation, H.R. 746, was reported fa-
vorably by the House Judiciary Committee,5° but this
matter did not go to the House floor for a vote.

Finally, after a number of hearings and congres-
sional reports,5! Congress, in October 1986,

rules. (See “Executive Control of Rulemaking: The Office of Admin-
istrative Law in California,” by Monroe E. Price, April 1981 report
of the Administrative Conference of the United States.) If this Cali-
fornia office rejects a proposed rule, the rule cannot become effec-
tive unless the State regulatory agency persuades the Governor to
reverse the Office of Administrative Law. In three other States,
rules cannot become effective until the Governor approves them.
Over 40 States provide for advance clearance of proposed rules by
the State Attorney General. Under the 1981 revision of the Model
State Administrative Procedure Act and in some States, rules be-
come effective when adopted by the State regulatory agency, but
can be vetoed by the Governor (Professor L. Harold Levinson,
“Congressional Oversight of Agency Rulemaking: Options Availa-
ble After Chadha,” Twenty-Seventh Plenary Session of the Admin-
istrative Conference of the United States, Discussion of December
16, 1983, Appendix B at p. 24).

As to the need for central State executive regulatory oversight,

see Bruce Babbitt, Governor of Arizona, “State Regulatory Re-
form—A Gubernatorial Perspective,” 1986 Ariz. St. L. J. 253.

48128 Cong. Rec. S2713, March 24, 1982. OMB also worked with the
Senate Governmental Affairs Committee to resolve critical issues
concerning statutory executive oversight provided by the bill. The
Administration worked with Senators Levin and Rudman and
others on an amendment to provide information about the role of
the Executive Office of the President in reviewing regulations; this
amendment passed the Senate by a vote of 92 to 0 (128 Cong. Rec.
§2707, March 24, 1982). For text, see note 99.

49Gection 624(a).

50Regulatory Procedure Act of 1982, Report 97-435 of the House
Committee on the Judiciary, February 25, 1982.

51Hearings on Regulatory Procedures Act of 1981 before the Sub-
committee on Administrative Law and Governmental Relations of
the House Committee on the Judiciary, Serial No. 27, March 24 to
September 10, 1981.

Hearings on Role of OMB in Regulation before the Subcommittee
on Oversight and Investigations of the House Committee on Energy
and Commerce, Serial No. 97-70, June 18, 1981.

Hearings on Congressional Review of Agency Rulemaking before
the Subcommittee on Rules of the House of the House Committee on
Rules, October 7 to November 19, 1981.

Hearings on Regulatory Reform Act before the Subcommittee on
Administrative Law and Governmental Relations of the House
Committee on the Judiciary, June 8 to July 28, 1983.

Hearings on the Supreme Court Decision in INS v. Chadha and Its
Implications for Congressional Oversight and Agency Rulemaking

reauthorized appropriations for OIRA for an addi-
tional 3 years.52 Congress also amended and strength-
ened various aspects of the original Paperwork Re-
duction Act.

EXECUTIVE RESPONSE TO THE PUBLIC AND
CONGRESSIONAL CALLS FOR MORE
EFFECTIVE OVERSIGHT OF FEDERAL
REGULATION AND REGULATORY PAPERWORK

Strengthening Executive Regulatory Oversight:
1971-1980

As Congress and the Executive branch began con-
sideration of legislation to address the more generic
problems underlying Federal regulation—often pro-
posals to amend the Administrative Procedure Act of
19465 —Presidents Nixon, Ford, and Carter each took
actions as Chief Executive to address the problem
administratively.

before the Subcommittee on Administrative Law and Governmen-
tal Relations of the House Committee on the Judiciary, Serial No.
18, July 18-21, 1983.

Hearings on the Regulatory Reform Act before the Subcommittee
on Administrative Practice and Procedure of the Senate Committee
on the Judiciary, Serial No. J-98-65, Parts 1 and 2, September 21,
1983 and January 19, 1984.

OMB Interference with OSHA Rulemaking, Report by the House
Committee on Government Operations, December 1, 1983.

Hearing on Congressional Review of Agency Rules before the
Subcommittee on Administrative Practice and Procedure of the
Senate Committee on the Judiciary, Serial No. J-98-93, February 8,
1984.

Hearings on Legislative Veto After Chadha before the House
Committee on Rules, November 9, 1983 to May 10, 1984.

Hearing on EPA’s Asbestos Regulations before the Subcommittee
on Oversight and Investigations, House Committee on Energy and
Commerce, Serial No. 99-2, April 16, 1985.

HHS’ Failure to Enforce the Food, Drug, and Cosmetic Act: the
Case of Cancer-causing Color Additives, Report by the House Com-
mittee on Government Operations, June 3, 1985.

EPA’s Asbestos Regulations, Report on a Case Study on OMB In-
terference in Agency Rulemaking, by the Subcommittee on Over-
sight and Investigations of the House Committee on Energy and
Commerce, October 1985.

Oversight of the Office of Management and Budget Regulatory
Review and Planning Process, by the Subcommittee on Intergovern-
mental Relations of the Senate Committee on Governmental Affairs,
January 28, 1986.

Office of Management and Budget: Evolving Roles and Future Is-
sues, Report prepared for the Senate Committee on Governmental
Affairs by the Congressional Research Service, Library of Congress,
February 1986.

52An authorization for appropriations for OIRA was provided in
the Paperwork Reduction Act of 1980 for fiscal years 1981 through
1983. Between 1983 and 1986, appropriations were requested by
the President and provided by Congress without specific authoriza-
tion for such appropriations to carry out OIRA’s authorities and
responsibilities. The Paperwork Reduction Reauthorization Act of
1986 provides an authorization for appropriations for OIRA for
fiscal years 1987 through 1989 (Public Laws 99-600 (October 18,
1986) and 99-691 (October 30, 1986), Section 101(m)).

53E.g., 5 U.S.C. 553.
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In 1971, President Nixon established in the Execu-
tive Office of the President a “‘Quality of Life” review
of certain regulations. As a result, the OMB Memoran-
dum implementing this review process required agen-
cies that promulgated rules in the environmental,
health, and safety regulatory areas to coordinate
their regulatory activities with other Federal agen-
cies. This coordination consisted of submitting copies
of their rules to other agencies for review and com-
ment prior to publication in the Federal Register. In
addition, agencies were required to submit their pro-
posed rules, and the comments from other agencies, to
OMB for review.5¢

In 1974, President Ford issued Executive Order No.
11821 to require agencies to prepare, and OMB to re-
view, inflation impact statements—the precursors of
“regulatory impact analyses’’—for ‘“‘major” agency
rules.5

In 1978, President Carter took various actions to
strengthen executive regulatory oversight.5¢ First,
President Carter issued Executive Order No. 12044
requiring detailed regulatory analyses of proposed

545ee October 5, 1971 Memorandum for the Heads of Departments
and Agencies entitled, ‘“Agency regulations, standards, and guide-
lines pertaining to environmental quality, consumer protection,
and occupational and public health and safety,”’ from OMB Director
George P. Shultz.

Specifically, agencies were instructed to provide OMB a summary
description indicating: the principal objectives of the regulations,
standards, guidelines, etc.; alternatives to the proposed actions
that have been considered; a comparison of the expected benefits or
accomplishments and the costs (Federal and non-Federal) associ-
ated with the alternatives selected; and the reasons for selecting
the alternative that is proposed.

OMB would then convene interagency meetings to resolve differ-
ences. To the extent differences could not be resolved at staff levels,
they were eventually raised to Cabinet officers, and, on occasion, to
the President. The Quality of Life review continued during the Ford
Administration.

639 F.R. 415601 (November 29, 1974), extended by Executive Order
No. 11949, 42 F.R. 1017 (January 5, 1977). OMB Circular No.
A-107 (January 28, 1975), entitled *Evaluation of the Inflationary
Impact of Major Proposals for Legislation and the Promulgation of
Regulations or Rules,” instructed agencies to include in the evalua-
tion they gave OMB:

an analysis of the principal costs or other inflationary effects of
the action. . .

a comparison of the benefits to be derived from the proposed
action with the estimated costs and inflationary impacts,. ..
and

a review of alternatives to the proposed action that were
considered. . . .

%During this period, both the Senate Governmental Affairs Com-
mittee (Hearings on Regulatory Reform Legislation before the Sen-
ate Committee on Governmental Affairs, March 20, 1979) and the
Senate Judiciary Committee (Hearings on Regulatory Reform
before the Senate Committee on the Judiciary, Serial No. 96-28,
June 13, 1979) were holding hearings on the problems of the Fed-
eral regulations identified on Carter Administration proposals for
regulatory reform and in the seminal six-volume Study on Federal
Regulation (Study on Federal Regulation, Report by the U.S, Senate

agency rules and review by the Executive Office of the
President.5” As he pointed out in issuing this Order:

Regulation has a large and increasing impact on the econ-
omy. Uncertainty about upcoming rules can reduce invest-
ment and productivity. Compliance with regulations ab-
sorbs large amounts of the capital investments of some in-
dustries, further restricting productivity. Inflexible rules
and massive paperwork generate extra costs that are espe-
cially burdensome for small businesses, state and local
governments, and non-profit groups. Regulations that im-
pose needless costs add to inflation.

Our society’s resources are vast, but they are not infinite.
Americans are willing to spend a fair share of those re-
sources to achieve social goals through regulation. Their
support falls away, however, when they see needless
rules, excessive costs, and duplicative paperwork. If we
are to continue our progress, we must ensure that regula-
tion give Americans their money's worth,58

To further this effort, in November 1978, OMB issued
guidance to the Departments and agencies on how to
develop a regulatory analysis.5®

Second, in January 1978, President Carter created
the Regulatory Analysis Review Group (RARG),
which comprised representatives from the principal
Federal economic and regulatory agencies. RARG’s
purpose was to examine in detail a limited number of

Committee on Government Operations, Vol. I. ““The Regulatory Ap-
pointments Process,” January 1977; Vol. II. “Congressional Over-
sight of Regulatory Agencies,” February 1977; Vol. Iil. *‘Public Par-
ticipation in Regulatory Agency Proceedings,” July 1977; Vol. IV,
“Delay in the Regulatory Process,” July 1977; Vol. V. “Regulatory
Organization,” December 1977; and Vol. VI. “Framework for Regu-
lation,” December 1978).

The Carter bill had five key goals: making new rules more cost-
effective; assuring periodic review of old rules; improving agency
planning and regulatory management; cutting needless delay; and
enhancing public participation. The Carter bill was reported favor-
ably from both committees (Reform of Federal Regulation, Joint
Report 96-1018 of the Senate Committee on Governmental Affairs
and the Senate Committee on the Judiciary, October 30, 1980). In-
stead of passing that bill, however, the Congress codified a require-
ment for a regulatory flexibility agenda—a biannual publication
and brief description of regulations that an agency expects to pro-
pose or promulgate in final form within the next 12 months, to-
gether with an approximate schedule for completing the action
(Public Law 96-364 (September 19, 1980); 5 U.S.C. Chapter 6).

5743 F.R. 12661 (March 24, 1978). For “major” regulations, agen-
cies were to develop a regulatory analysis that contained:

a succinct statement of the problem; a description of the major
alternative ways of dealing with the problem that were consid-
ered by the agency; an analysis of the economic consequences
of each of these alternatives and a detailed explanation of the
reasons for choosing one alternative over the others.

He also ordered that regulations be as simple and clear as possi-
ble, and that they not impose unnecessary burdens. To give the
public adequate notice of upcoming agency actions, he ordered that
agencies publish a semiannual agenda of significant regulations
under development or review that would be approved by the head
of the agency prior to publication.

58president Carter's Regulatory Reform Message to the Congress,
March 26, 1979, p. 3.

59November 21, 1978, Memorandum to the Heads of Departments
and Agencies, entitled “Regulatory Analysis,” from Wayne G.
Granquist, Associate OMB Director for Management and Regula-
tory Policy.
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regulatory analyses with substantial economic im-
pact. This group was headed by a four-member Exec-
utive Committee, chaired by the Council of Economic
Advisors (CEA). OMB and CEA were permanent mem-
bers; the other two memberships rotated every 6
months among the Cabinet Departments (except State
and Defense) and the Environmental Protection
Agency. The RARG was given staff support by the
CEA and the Council on Wage and Price Stability
(COWPS).

The RARG reviewed and issued reports analyzing
only the most important six or so proposed regula-
tions each year. In the RARG review process, reports
were drafted by CEA and COWPS staff, commented on
and agreed to by the permanent RARG members, and
issued in final for agency consideration.5°

From 1977 to 1980, in support of RARG’s efforts,
COWPS filed 18 reports with 8 Federal departments
and agencies. In addition, during the same period,
COWPS issued 180 other reports (filings, letters, and
testimony) commenting on Federal regulatory pro-
grams and individual regulations.®!

Third, in October 1978, President Carter created
the Regulatory Council, a group consisting of the
heads of Federal regulatory agencies.? The Council’s
principal function was to develop and publish semian-
nually the Calendar of Federal Regulations, which
provided analytical synopses of 120-180 major regu-
lations under development that were likely to have
substantial economic or public impact, and assisted
the regulators in developing cost-effective and consis-
tent regulations. The Council then used the Calendar
to help identify relationships among upcoming rules,
and to develop coordinated plans for dealing with any
significant crosscutting regulatory issues.® The Coun-
cil also undertook numerous studies and projects
designed to improve the regulatory process.

Strengthening Executive Regulatory Oversight:
1981

When President Reagan came into office in 1981, he
initiated the Economic Recovery Program. One of its
four key elements was a commitment to relieve the
economy of the excessive, cumulative regulatory bur-
dens that had been imposed by Federal Departments
and agencies.

6045 indicated in the Hopkins et al. report (see note 41):

One element strongly correlated with improvement in a rule is
White House followup during the postcomment period, after the
Council report has been filed (p. 39).

61Hopkins et al., Table I, page 2.

62Memorandum for the Heads of Executive Departments and Agen-
cies, entitled “Strengthening Regulatory Management,” dated Octo-
ber 31, 1978.

633ee testimony of OMB Director James T. McIntyre, Jr., CEA
Chairman Charles L. Schultze, and EPA Administrator Douglas
Costle in Regulation Reform Act of 1979, Hearings before the Sub-
committee on Administrative Law and Governmental Relations,
House Judiciary Committee, Serial No. 41, November 7, 1979, pp.
3-271.

6446 F.R. 13193 (February 19, 1981).

President Reagan placed responsibility for regula-
tory relief at the highest levels of government by cre-
ating the Presidential Task Force on Regulatory Re-
lief, chaired by Vice President Bush. On February 17,
1981, President Reagan issued Executive Order No.
12291, “‘Federal Regulation,” in order to institutional-
ize Executive oversight of Federal regulatory ac-
tion.%* The basic regulatory principles embodied in
Executive Order No. 12291 are straightforward:

To the extent permitted by law, the Federal Government
should not regulate unless there is adequate information
concerning the need for and the consequences of proposed
regulatory action.

The Federal Government should be sure that the benefits
of a given regulatory action exceed the costs.

The Federal Government should choose the regulatory op-
tion that maximizes net benefits to society.

Where it is impossible to quantify benefits, the Federal
Government should be sure that it has chosen the most
cost-effective solution (including the solution that chooses
the best and most responsive unit of Government to imple-
ment the regulation).

The heads of Departments and agencies were in-
structed to apply these principles to the extent they
could, consistent with applicable law. To ensure the
consistency of agency regulatory activities with these
principles, the President instructed that all proposed
and final regulations be submitted for OMB review
before publication.® Major rules ($100 million or
more likely economic effect) were to be supported by
formal regulatory impact analyses.%6

Strengthening Executive Regulatory Oversight:
1985

In the course of implementing Executive Order No.
12291, it became obvious to the Administration that
much more could and should be done to improve exec-
utive regulatory oversight. Despite Executive Order
No. 12291, Federal regulations continued to be man-
aged far less systematically than direct government
spending, exacting large expenditures from many and
giving benefits to few.5’

65The OMB Director has delegated the regulatory review authority
granted him by Executive Order No. 12291 to the Administrator of
the Office of Information and Regulatory Affairs.

664 regulatory impact analysis is to include a description of:

the potential benefits of the rule, . . . the potential costs of the
rule,. . .the potential net benefits of the rule,... alternative
approaches that could substantially achieve the same regula-
tory goal at a lower cost, . . . and any legal reasons why the rule
cannot be based on the requirements set forth in Section 2 of
this Order [Executive Order No. 12291].

67geveral of the findings of earlier studies by the Senate Govern-
mental Affairs Committee are unfortunately all too accurate a
description of some of today's regulatory programs. For example,
the Senate Governmental Affairs Committee found that regulatory
agencies, individually and collectively, did not appreciate the im-
pact—the burden—of what they were doing. This is the implicit
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The problems with regulatory review stemmed in
part from a lack of advance planning. Executive Or-
der No. 12291 reviews often came late in the regula-
tory process, after huge investments of agency time
and resources, and often after agency staff commit-
ments to constituents had made it extremely difficult
to consider any legally acceptable, but previously ig-
nored, regulatory alternative.®® As a result, the bu-
reaucracy often presented agency heads with faits ac-
compli—regulations that were essentially finished
with little or no input from those legally and politi-
cally in charge. In many cases, agency heads learned
about the proposals only just before they were sub-
mitted for Executive Order No. 12291 review. These
random, occasionally undesirable rulemakings did
not always constitute or reflect Administration priori-
ties, nor did they necessarily reflect the regulatory
options authorized by law. Most notably, this phe-
nomenon occurred with costly regulations that,
germinating and percolating through several Admin-
istrations, became creatures seemingly immune to po-
litical or policy influence, gaining and retaining a life
of their own.%

m the detailed conclusions contained in the Study
on Federal Regulation, issued by the Senate Governmental Affairs
Committee under the chairmanship of Senator Abraham Ribicoff in
1977-78.

Regulatory decisions, particularly on the implementation of
new schemes and the continuation of existing schemes, all too
often are based on insufficient analysis and consideration of
alternatives. The clearest indication of the truth of this asser-
tion is the fact that even the approximate total costs of Federal
regulatory programs are not known, and as such are not sub-
ject to regular, periodic review and appraisal. The same is true
of the benefits of regulatory activities (Study on Federal Regu-
lation, Report by the Senate Committee on Government Opera-
tions, Vol. VI, “Framework for Regulation,” December 1978, p.
269).

In the Study on Federal Regulation, the Senate Governmental Af-
fairs Committee found that regulatory agencies were authorized by
congressional directives to do so much that agencies had to pick
and choose what they would regulate, and in what ways. “‘Few
agencies can be productively active in every area subject to their
potential regulatory authority. The agency must therefore estab-
lish priorities” (vol. IV, “Delay in the Regulatory Process,” July
1977, p. 163). This Study recommended that agencies issue state-
ments ‘“‘of agency goals and priorities for the next few years, set-
ting out items such as. ..

[s]pecific objectives for agency action in each of these areas,
and projected dates for their accomplishment, along with pro-
posed resource allocations for these areas, sufficient to accom-
plish each objective by the specified date,

anda

[dliscussion of the criteria by which these areas were selected
and these objectives and dates were specified (vol. IV, p. 171).

This recommendation is very similar to the program that Presi-
dent Reagan instituted in early 1985 by issuing Executive Order
No. 12498.

68The scope of this practice is widely acknowledged:

In the practice of administrative law as it has developed over
the years, there have been virtually no restrictions on commu-
nications with agency officials at the early stages of their con-
sideration of a particular problem. Written information is rou-
tinely supplied, meetings are held at which the presentations
are made by the regulated industry one day, and those on the

Moreover, the public and Congress needed earlier
notice of upcoming regulatory actions in order to hold
the Executive branch more readily ‘‘accountable” for
regulatory strategies—an issue to which Congress
had spoken over the years. For instance, in 1981, Sen-
ator Roth stated:

One of the problems we have in government today is no one
can make clear, effective decisions. The regulatory process
must indeed be improved so that costs are reduced but it
also must be redesigned so that agency officials are ac-
countable to the people for their decisions and so that ef-
fective decision-making can take place.”

Similarly, in 1983, Senator Carl Levin elaborated on
the need for “‘accountability” of public officials:

I want to hold the White House responsible for the actions
of the executive branch. And I want to hold the Congress
responsible, too. I think we are elected officials, the Presi-
dent and us, and that we ought to be held accountable. And
the people ought to have a right to come to elected officials
and say, “‘Listen, this agency is doing this in my life.”...I
don’t mind the [regulatory] coordination [by OMB]. I don't
mind the exercise of power. In fact, I want it, so we know
who to hold accountable, whether it is me as an elected
official or the President.”!

other side the next, and the agency has felt free to discuss its
tentative views about where a proposal is going and what the
agency is considering with any interested group. (Alan B, Mor-
rison, “‘OMB Interference with Agency Rulemaking: the Wrong
Way to Write a Regulation,” 99 Harv. L. R. 1069, 1068 (1986)).

The administrative problems that can arise from such early, in-
formal contacts—often by interested persons with lower and inter-
mediate agency staff, not with those legally in charge or politically
accountable—have been summarized by two Administrators of the
Office of Information and Regulatory Affairs in the Office of Man-
agement and Budget:

Scarce government resources must be allocated according to
some set of priorities; the question is whether those priorities
will be set unilaterally by each agency or by the president’s
administration as a whole through a process that reflects con-
flicting agency demands and the president’s policies. Natu-
rally, interest groups that stand to benefit from allocation of
resources to “‘their’’ issue would prefer that planning authority
rest exclusively in “their”” program agency. There, such groups
have a greater opportunity to shape the outcorie of the regula-
tory process to their liking through years of pre-rulemaking
orchestration with agency staff, congressional staff, and the
trade press. The purpose of regulatory planning is precisely to
give the president and his political appointees greater influence
over rulemaking at the expense of the ‘“permanent establish-
ment” by bringing their views to bear early enough that their
options are not narrowed to a stark ‘‘yes” or *‘no" on a decision
memo (Christopher C. DeMuth and Douglas H. Ginsburg,
“White House Review of Agency Rulemaking,” 99 Harv. L. R.
1075, 1087 (1986)).

69Congressman Dan Glickman pointed out this problem in 1981:

If bureaucrats are out of control, it is because we, through inac-
tion, have allowed this to occur. We can and should tighten the
reins, but we should do so in advance so the ill-conceived regu-
lations aren’t proposed, not merely after the fact (Hearings on
Congressional Review of Agency Rulemaking before the Sub-
committee on Rules of the House, House Committee on Rules,
October 28, 1981, p. 238).

"OHearings on Regulatory Reform Legislation of 1981 before the
U.S. Senate Committee on Governmental Affairs, May 12, 1981, p. 1.

71Hearings on H.R. 2327, Regulatory Reform Act, before the House
Subcommittee on Administrative Law and Governmental Relations,
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In response to the widely perceived need for ad-
vanced planning and greater public accountability,
President Reagan, on January 4, 1985, issued Execu-
tive Order No. 12498, ‘“‘Regulatory Planning Pro-
cess,””2 “[iln order to see that the laws are faithfully
executed, and that the policies of this Administration
are reflected in the regulations issued under those
laws.”” This Order directs agency heads to develop
every year a plan for managing their most significant
regulatory actions. Under the Order, OMB reviews the
agency plans for consistency with the Administra-
tion’s regulatory priorities, and publishes the coordi-
nated plans in a governmentwide document. This Reg-
ulatory Program, covering more than 20 regulatory
agencies, is published each year to inform the public
and Congress of the Administration’s regulatory
plans.™

President Reagan released the first annual Regula-
tory Program of the United States on August 8, 1985.
He stated that this Program “presents, for the first

House Judiciary Committee, Serial No. 25, July 28, 1983, pp.
892-93.

7250 F.R. 1036 (January 8, 1985).

78The Regulatory Message of the President, published in the Regu-
latory Program of the United States Government, April 1,
1985-March 31, 1986, p. vii.

74More specifically, the President decided, in January 1985, that all
the significant regulatory actions that the agencies have under
way—the regulatory development projects—should first be sub-
mitted to the agency head before going any further. Those that the
agency head thinks are warranted then go to OMB and the White
House for Administration review prior to summary description in
the published Regulatory Program. Whether an agency plans to
issue a significant rule 8 years from now, 2 years from now, or 2
months from now, the Executive needs to review it early as possi-
ble, do so carefully, and not have the review take place under the
pressures of last-minute, up-or-down ratification.

OMB performs this Executive regulatory oversight in a manner
similar to the President's budget process. Each major regulatory
agency drafts—at the beginning of each year—a summary of its
regulatory policies, and specific regulatory development projects
under way. OMB then reviews each agency’s draft regulatory pro-
gram on behalf of the President. OMB reviews each one for consis-
tency with the Administration’s regulatory policies and priorities,
and the draft regulatory programs of other agencies. OMB will also
identify further regulatory or deregulatory actions that are neces-
sary to achieve consistency with Administration policy. If OMB and
the agency cannot resolve a policy dispute, it is referred to an ap-
propriate forum in the White House and, if necessary, to the Presi-
dent himself. Following this Executive review, the Administration
publishes its decisions in the Regulatory Program.

Once the Regulatory Program is published, President Reagan au-
thorizes OMB to return for reconsideration any significant rule re-
ceived under Executive Order No. 12291, if it is not, but should
have been included in, or is inconsistent with, the published Pro-
gram. Special provisions are made for emergency rules or those
required by judicial or statutory deadlines.

75The Regulatory Message of the President, published in the Regu-
latory Program of the United States Government, April 1,
1985-March 81, 1986, p. vii.)

78Section 1(d) of Executive Order No. 12498 states:

To assure consistency with the goals of the Administration, the
head of each agency subject to this Order shall adhere to the
regulatory principles stated in Section 2 of Executive Order No.
12291, including those elaborated by the regulatory policy

time, a comprehensive program of regulatory policy
to be carried out over the coming year.” He further
stated that ‘‘all of this cannot be accomplished simply
by publishing a book. This Regulatory Program is the
end product of a long process of agencies planning
their regulatory activities: gathering and reviewing
information, evaluating past progress and program
effectiveness, and setting goals and priorities.”””®

The Regulatory Program, then, provides a formal
mechanism by which to involve agency heads, policy
officials, and the public earlier in the rulemaking pro-
cess. With this coordinated action, agency heads can
better determine whether a particular regulatory ac-
tion is worth starting before committing agency re-
sources to it, and that the regulatory activity is con-
sistent with Administration policy.”® Moreover, as
President Reagan stated on issuing Executive Order
No. 12498, each agency head would be held *‘account-
able for the management of the regulatory process, to

guidelines set forth in the August 11, 1983, Report of the Presi-
dential Task Force on Regulatory Relief, *‘Reagan Administra-
tion Regulatory Achievements.”

Executive Order No. 12291 provides in Section 2 that:

In promulgating new regulations, reviewing existing regula-
tions, and developing legislative proposals concerning regula-
tions, all agencies, to the extent permitted by law, shall adhere
to the following requirements:

(a) Administrative decisions shall be based on adequate infor-
mation concerning the need for and consequences of pro-
posed government regulation;

(b) Regulatory action shall not be undertaken unless the po-
tential benefits to society for the regulation outweigh the
potential costs to society;

(c) Regulatory objectives shall be chosen to maximize the net
benefits to society;

(d) Among alternative approaches to any given regulatory ob-
jective, the alternative involving the least net cost to soci-
ety shall be chosen; and

(e) Agencies shall set regulatory priorities with the aim of
maximizing the aggregate net benefits to society, taking
into account the condition of the particular industries af-
fected by regulations, the condition of the national econ-
omy, and other regulatory actions contemplated for the
future.

The August 11, 1983, report of the Presidential Task Force on
Regulatory Relief set forth the following Regulatory Policy
Guidelines:

1. Regulations should be issued only on evidence that their po-
tential benefits exceed their potential costs. Regulatory
objectives, and the methods for achieving these objectives,
should be chosen to maximize the net benefits to society.

2. Regulation of prices and production in competitive markets
should be avoided. Entry into private markets should be reg-
ulated only where necessary to protect health or safety or to
manage public resources efficiently.

3. Federal regulations should not prescribe uniform quality
standards for private goods or services, except where these
products are needlessly unsafe or product variations are
wasteful, and voluntary private standards have failed to
correct the problem.

4. Regulations that seek to reduce health or safety risks should
be based upon scientific risk-assessment procedures, and
should address risks that are real and significant rather than
hypothetical or remote.

5. Health, safety, and environmental regulations should ad-
dress ends rather than means.
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ensure that policy options are not narrowed prema-
turely and that each significant regulatory proposal
will be considered in relation to others.”?” All in all,
this review program permits the Administration—
the Chief Executive, his agency heads, and his Execu-
tive Office—to set regulatory priorities and to better
manage the regulatory process.”

Strengthening Executive Oversight of Regulatory
and Other Federal Paperwork

In 1977, President Carter, as well as the Congress,
took heed of the problems with regulatory and other
paperwork that were documented by the 1977 Re-
ports of the Commission on Federal Paperwork.” To
help agencies solve these problems, and to reduce un-
necessary or unjustified burden on the public, the Ex-
ecutive moved to strengthen existing oversight of
paperwork.

In 1977, the Executive faced three basic difficulties
with paperwork oversight. First, the then-current
system of attempting to reduce unneeded paperwork
burden only through individual review of each re-
porting requirement appeared insufficient; the ex-
isting executive review process needed to be rein-
forced by a more broadly based review of overall
agency information collection efforts. Second, some
agencies did not agree that the Federal Reports Act of
1942 required them to seek OMB approval before they

6. Licensing and permitting decisions and reviews of new prod-
ucts should be made swiftly and should be based on stan-
dards that are clearly defined in advance.

7. Qualifications for receiving government licenses should be
the minimum necessary. Where there are more qualified ap-
plicants than available licenses, the licenses should be allo-
cated by auction or random lottery rather than by adminis-
trative procedures.

8. Where regulations create private rights or obligations, un-
restricted exchange of these rights or obligations should be
encouraged.

9. Federal regulations should not preempt State laws or regula-
tions, except to guarantee rights of national citizenship or to
avoid significant burdens on interstate commerce.

10. Regulations establishing terms or conditions of Federal
grants, contracts, or financial assistance should be limited to
the minimum necessary to achieving the purposes for which
the funds were authorized and appropriated.

"TMemorandum for the Heads of Executive Departments and Agen-
cies, entitled “Development of Administration’s Regulatory Pro-
gram,” dated January 4, 1986.

78 Agencies and the Executive are only able to manage, coordinate,
and set regulatory priorities to the extent permitted by law. Many
regulatory and paperwork problems stem directly from the de-
tailed structure of underlying legislation. Because of such statu-
tory mandates, there may be little that agencies and the Executive
can do, as a matter of administrative discretion, to correct the prob-
lem. To this end, President Reagan, on December 15, 1986, asked
that the Presidential Task Force on Regulatory Relief be reestab-
lished. As he wrote to the agencies:

In 1981, I identified regulatory relief as one of the four key
elements for the recovery of our economy. I established the
Presidential Task Force on Regulatory Relief, chaired by Vice
President George Bush. Under Task Force auspices, we initi-
ated substantial changes to over 100 existing burdensome
rules, saving businesses and consumers billions of dollars each

implemented regulatory paperwork, despite existing
executive regulatory oversight and the mutual inter-
dependence of Federal regulation and regulatory
paperwork. Third, there was a need to strengthen the
public’s opportunity to express its views concerning
draft agency submissions under review.

In the course of the next 10 years, both President
Carter and President Reagan, with the active support
of Congress, took a number of measures to strengthen
executive oversight of regulatory and other
paperwork.

First, President Carter established a new procedure
to permit more systematic executive review of regula-
tory and other paperwork requirements imposed by
agencies. On November 30, 1979, he issued Executive
Order No. 12174, requiring each agency to establish
an annual information collection budget. As he ex-
plained in his Message to Congress:

Each agency will submit an annual estimate of the num-
bers of hours required to fill out all its forms. The Office of
Management and Budget will then hold agencies to that
total or order it cut. The process will be similar to the
spending budget; it will give agencies incentives to set pri-
orities and to eliminate or streamline burdensome forms.

Following up on this Executive Order, OMB issued a
notice of proposed rulemaking,? guiding agencies on
how to implement Executive Order No. 12174 (and

year. The Task Force also saw to the successful implementation
of Executive Order No. 12291, the most successful program
ever initiated to ensure that agency regulations are no more
burdensome than necessary while accomplishing the goals
mandated by law. In 1986, I signed Executive Order No. 12498
to set forth annually the Administration’s regulatory priori-
ties, and we published these Regulatory Programs of the
United States Government in 1985 and 1986. In addition, since
1980, we reduced the burden of Federal paperwork imposed on
the public by over 600 million hours annually.

It is clear, however, that existing regulatory law, patched to-
gether over more than 50 years, creates a diverse and often
discordant network of legal authorities, statutory obligations,
and private responsibilities and liabilities. The time has come
to look at the underlying legislation itself, as one means of en-
suring that we in government have done all we can to improve
America’s productivity and international competitiveness.

Accordingly, I am reestablishing the Presidential Task Force on
Regulatory Relief under the chairmanship of the Vice Presi-
dent, and I am directing it to review existing Federal regula-
tory programs and to develop legislative or other proposals to
further eliminate or reduce unnecessary regulatory and
paperwork burdens upon the American public and improve
American productivity and competitiveness (Memorandum for
the Heads of Executive Departments and Agencies entitled,
“Comprehensive Review of Federal Regulatory Programs,”
dated December 15, 1986).

79See notes 33-35.
8044 F.R. 68609, December 4, 1979.

81The information collection budget was then developed, and con-
tinues to be used, as a tool for eliminating needless reporting re-
quirements, cutting duplication, streamlining forms, and facilitat-
ing comprehensive executive review of agency information collec-
tion efforts.

8245 F.R. 2686, January 11, 1980.
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providing additional detail on how to prepare the an-
nual information collection budget).8®

OMB also sought, consistent with Executive Order
No. 12174, to clarify the applicability of the Federal
Reports Act of 1942 to agency rulemaking.84 The pro-
posed rule specifically provided ‘that provisions of
regulations that involve information collections may
not be issued as final or otherwise implemented’’ until
they obtain OMB approval.®® Eleven months later,
before this rulemaking became final, Congress specifi-
cally directed the Executive to review the regulatory
paperwork of agencies.26

President Reagan supported the prompt and full im-
plementation of the Paperwork Reduction Act of
1980, which took effect on April 1, 1981. This Act ex-
panded the scope of executive review in a number of
ways. For example, it made the regulatory paperwork
of the so-called independent regulatory commissions
subject to executive review.

OMB then withdrew its previously proposed rule of
January 1980,%” and, in its place, gave notice of an-
other, more broadly applicable rulemaking, designed
to implement the Paperwork Reduction Act.® Like the
previously proposed rule, this proposal called for an
annual Information Collection Budget.®? In addition,
though, it sought to have executive oversight of
paperwork “cover the entirety of the federal
paperwork burden, regardless of the particular form
or mechanism by which it is imposed.’’?°

830n January 13, 1981, OMB published the first Information Collec-
tion Budget of the United States Government.

84The close linkage between Federal regulations and the paperwork
burdens they may impose was explicitly and publicly recognized
from early in the Carter Administration. This executive recognition
of the close linkage between regulatory and paperwork burdens set
the stage for Senator Edward Kennedy’s efforts to coordinate exec-
utive reviews of regulatory paperwork with agency rulemaking
procedures in what became Section 3504(h) of the Paperwork Re-
duction Act of 1980.

On November 18, 1977 (42 F.R. 69740), OMB published, for pub-
lic comment, a proposed Executive Order that included the follow-
ing statement of Presidential policy: *“Regulations should be devel-
oped through a process which ensures that. . .compliance costs,
paperwork and other burdens on the public are minimized.” That
policy statement remained in Executive Order No. 12044 (43 F.R.
12661, March 24, 1978) and was strengthened by the Presidential
directive that the agency head should, prior to agreeing to issue a
proposed regulation for public comment, ensure that ‘“‘an estimate
has been made of the new reporting burden or recordkeeping re-
quirements necessary for compliance with the regulation” (Section
2(d)e)).

Three months later, in June 1978, OMB published a Report to the
President and the Congress, ‘‘Paperwork and Red Tape: New Per-
spectives, New Directions.” This report stressed that “{mJuch of the
Federal paperwork is generated by regulations. It is becoming in-
creasingly hard to divorce public complaints about too much regu-
lation from those about unreasonable reporting burden” (p. 22).
OMB's September 1979 report to the President and the Congress of
the same title pointed out that paperwork burden reduction would
be more difficult, in part ‘“‘because a number of new, extensive re-
porting requirements will be generated by new regulations sched-
uled for issuance in the next two years” (p. 17).

On November 30, 1979 (44 F.R. 69609, December 4, 1979), Presi-
dent Carter issued Executive Order No. 12174, ‘“Paperwork."” The
Order stated that:

These OMB rules—codified at 5 CFR 1320—took ef-
fect on May 2, 1983.9 The regulation set forth the
comprehensive scope of executive review authority
provided by the Paperwork Reduction Act, explicitly
providing for executive review of regulatory
paperwork, labeling and disclosure requirements,
agency audit guides, and requests for proposal or
other procurement requirements. It also stressed the
statutory obligation of agencies to demonstrate to
OMB that each collection of information is ‘‘the least
burdensome necessary for the proper performance of
the agency’s functions to comply with legal require-
ments and achieve program objectives.”’®2 In other
words, under the Act, an agency must balance its need
for the proposed data collection or other paperwork,
and the practical utility of the information it may re-
ceive, against the burden imposed on respondents and
the costs involved. '

The Paperwork Reduction Act not only establishes
an important role for Federal agencies, but also pro-
vides opportunity for the public to make known its
views concerning any Federal data collection. The Act
requires that agencies justify each proposed regula-
tory or other paperwork in writing, and have their
justification available for all to see. To facilitate this
review process, the Act also requires that agencies
give notice in the Federal Register when they submit
a clearance request to OMB. In 1986, Congress, with
the full support of this Administration, amended the

Each agency shall designate an existing official to be responsi-
ble for minimizing both the agency’s use of forms and the
paperwork burden resulting from proposed legislation and reg-
ulations (Section 1-102; cf. 44 U.S.C. 3506(b), a similar provi-
sion that was enacted as part of the Paperwork Reduction Act
a year later).

As Congressman Frank Horton said, at the signing ceremony:

[T]he people. . . feel there's what I call strangulation by regula-
tion. And the manifestation of that strangulation is paperwork.
And if we can do away with some of that paperwork, then
they're going to be aware of the fact that something is being
done to eliminate that regulation (Public Papers of the Presi-
dents, Jimmy Carter, 1979, pp. 2178-79).

85proposed Section 1320.22(a), 45 F.R. 2590.
88See note 39.

8747 F.R. 39516, September 8, 1982. When President Reagan issued
Executive Order No. 12291, he revoked Executive Order No. 12174.

8847 F.R. 39515, September 8, 1982.

89This Administration has had agencies develop and annually sub-
mit a draft information collection budget for OMB review and ap-
proval, and has published the Information Collection Budget of the
United States Government each year, e.g., on December 29, 1981,
for fiscal year 1982; on January 5, 1983, for fiscal year 1983; on
January 5, 1984, for fiscal year 1984; on April 12, 1985, for fiscal
year 1986; on January 6, 1986, for fiscal year 1986; and on January
7, 1987, for fiscal year 1987.

9047 F.R. 39519.

9148 F.R. 13666, March 31, 1983. OMB delegated paperwork review
and approval authority to the Board of Governors of the Federal
Reserve System on May 16, 1984 (49 F.R. 20792).

925 CFR 1320.4(b)(1).
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Paperwork Reduction Act of 1980 in order to facili-
tate public efforts to participate meaningfully in the
Federal paperwork review process.

OMB'S PROCEDURES FOR IMPLEMENTING
EXECUTIVE ORDER NO. 12291 AND THE
PAPERWORK REDUCTION ACT

Executive Order No. 12291

Under Executive Order No. 12291, the role of the
OMB Director and the Presidential Task Force on Reg-
ulatory Relief is both consultative and supervisory in
nature. The Department of Justice described this role
as follows:

The function of the [Presidential] Task Force {on Regula-
tory Relief] and the Director would be supervisory in na-
ture. It would include such tasks as the supplementation of
factual data, the development and implementation of uni-
form systems of methodology, the identification of incor-
rect statements of fact, and the placement in the adminis-
trative record of a statement disapproving agency conclu-
sions that do not appear to conform to the principles
expressed in the President’s Order. Procedurally, the Di-
rector and the Task Force would be authorized to require
an agency to defer rulemaking while it responded to their
views concerning proposed agency action. This power of
consultation would not, however, include authority to re-
ject an agency’s ultimate judgment, delegated to it by law,
that potential benefits outweigh costs, that priorities
under the statute compel a particular course of action, or
that adequate information is available to justify regula-
tion. As to these matters, the role of the Director and the
Task Force is advisory and consultative. The limited power
of supervision embodied in the proposed Order is, there-
fore, consistent with the President’s recognized powers to
supervise the Executive Branch without displacing func-
tions placed by law in particular agencies.?®

93The Paperwork Reduction Reauthorization Act of 1986, Public
Laws 99-500 (October 18, 1986) and 99-591 (October 30, 1986),
Section 101(m).

84Congress also clarified the applicability of the Paperwork Reduc-
tion Act to regulatory paperwork in proposed and current regula-
tions, ensuring that the “public protection” provision in the Act (44
U.S8.C. 3612) would apply fully to regulatory paperwork.

85Memorandum of the Office of Legal Counsel, February 13, 1981,
concluding that the “‘Proposed Executive Order Entitled ‘Federal
Regulation’” is “‘acceptable as to form and legality,” p. 7.

8The President’s authority to (1) supervise his appointees as to
how they exercise discretionary authority vested in them by law;
(2) require that these appointees submit regulatory proposals to
him; and (3) require OMB to review these proposals and advise the
appointee whether they comport with the President’s regulatory
principles—the basic tenets of Executive Order No. 12291—is de-
rived from the President’s authority over the Executive branch
provided by the Constitution of the United States and, implicitly,
from the laws of the United States that vest authority in the Presi-
dential appointees. No rulemaking-decision authority is trans-
ferred to the Director of OMB by Executive Order No. 12291, Exec-
utive Order No. 12291 specifically provides that it does not displace
the authority of an agency head that is assigned to him or her by
law (Sections 2 and 3(£)(3)).

Since the regulatory decision—by statute and by Executive Or-
der No. 12291—is that of the agency head, and the decision must be
based on the agency ‘“‘record,” the agency cannot rely on factual
information that is not in the agency record to support its decision.

Although the Order directs OMB to carry out the re-
view of agency rules and regulations, the Order does
not displace the rulemaking authority of agency
heads,® nor does it displace the opportunity for pub-
lic comment on proposed regulations provided by the
Administrative Procedure Act.

The legal authority of those within the Executive
Office of the President—including the OMB Director
and his staff—to communicate freely with agency
heads and their staff has been fully supported by the
courts and the Department of Justice. The decision in
Sierra Club v. Costle is the clearest expression of this
authority. Even prior to Costle, however, the Depart-
ment of Justice issued the following opinion to the
OMB Director on April 24, 1981:

You and your staff may freely contact agencies regarding
the substance of proposed regulations, and may do so by
way of telephone calls, meetings, or other forms of commu-
nication unavailable to members of the public. . .
[Rlulemaking agencies should disclose in the administra-
tive file and the record for judicial review substantive com-
munications from your Office to the extent that they are (1)
purely factual as opposed to deliberative in nature, or (2)
received by your Office from a source outside of Executive
or independent agencies. . . . Notwithstanding these gen-
eral recommendations, we believe that the rulemaking
agency need not disclose substantive communications
from your Office which form part of the agency’s delibera-
tive process.%”

In order to ensure that the public and the Congress
are fully aware of the Administration’s regulatory
and information collection policies, OIRA has adopted
procedures to: '

maintain two type[s] of documents in our public files relat-
ing to regulatory review—all comments received from any
member of the public, and all our final recommendation
letters to agencies under Executive Order No. 12291. These

Once an agency develops a regulatory proposal, the agency gives
public notice, receives comments, and compiles a “‘record” that pro-
vides a rational basis for the final rulemaking decisions.

9"Memorandum of the Office of Legal Counsel, April 24, 1981, “Con-
tacts between OMB and Executive Branch Agencies Pursuant to
Executive Order 12291,” pp. 4, 5, and 7.

Rules must be based on the agency record. OMB has advised those
who want to submit factual information regarding agency rules to
send that information to the rulemaking agency, so that the mate-
rial may be made a part of the agency record. OMB Director Stock-
man’s memorandum of June 11, 1981, “Certain Communications
Pursuant to Executive Order No. 12291, ‘Federal Regulations,'”
states:

Under the Executive Order [No. 12291], both the [Presidential)
Task Force [on Regulatory Relief] and OMB will be reviewing
factual materials relating to regulatory proposals. Both the
public and the agencies should understand that the primary
forum for receiving factual communications regarding pro-
posed rules is the agency issuing the proposal, not the Task
Force or OMB. Factual materials that are sent to the Task Force
or OMB regarding proposed regulations should indicate that
they have also been sent to the relevant agency. Pursuant to
this policy, the Task Force and OMB will regularly advise those
members of the public with whom they communicate that rele-
vant factual materials submitted to them should also be sent to
the agency for inclusion in the rulemaking record. Accordingly,
agencies receiving such materials from the public should take
care to see that they are placed in the record.
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files will also be accessible to the public in the reading room
during normal business hours.?8

Furthermore, in accordance with disclosure proce-
dures adopted by OIRA on June 13, 1986, OIRA will
disclose and publicly release upon request material
provided to it by the agencies for Executive Order No.
12291 review, including the draft rules themselves.?®
As stated:

1. OIRA will make available, upon written request made
to OIRA after publication of an ANPRM [advance no-
tice of proposed rulemaking] or NPRM [notice of pro-
posed rulemaking] in the Federal Register, copies of
any draft of the ANPRM or NPRM submitted for
OIRA's review under Executive Order No. 12291;

2. Similarly, OIRA will make available, upon written re-
quest to OIRA after publication of the final rule in the
Federal Register, copies of any draft of the final rule
submitted for OIRA’s review under Executive Order
No. 12291;

3. OIRA will make available, upon written request made
to OIRA after the ANPRM, NPRM or the final rule is
published in the Federal Register, all written corre-
spondence concerning the draft submitted for OIRA’s

88May 30, 1985, memorandum, entitled “OIRA Procedures #3,”
from the Deputy Administrator to OIRA Staff, p. 5. See Memoran-
dum for the Heads of Departments and Agencies Subject to Execu-
tive Order Nos. 12291 and 12498, entitled ‘Additional procedures
concerning OIRA reviews under Executive Order Nos. 12291 and
12498 [Revised],” from Wendy L. Gramm, Administrator, OIRA,
dated June 13, 1986, procedure #11 (hereinafter, referred to as
“OIRA Disclosure Procedures #11'),

90IRA Disclosure Procedures #1 to #3, and #10. This Disclosure
Memorandum implements administratively a legislative proposal
supported by Senators Levin and Rudman. During the Second Ses-
sion of the 98th Congress, S. 2433, the “Paperwork Reduction Act
Amendments of 1984,” was reported unanimously from Senate
Governmental Affairs, but was not considered by the Senate. S.
2433, as reported by the Senate Governmental Affairs Committee,
included a modified *‘Levin-Rudman” amendment. This provision
would have modeled OMB practices in reviewing rules under Exec-
utive Order No. 12291 to those required in reviewing paperwork
requests in rules under the Paperwork Reduction Act.

The modified “Levin-Rudman” amendment stated:

(1) The Administrator shall make promptly available to the pub-
lic upon a request made after the date on which a proposed
or final rule reviewed by the Office of Information and Regu-
latory Affairs is published in the Federal Register—

(A) acopy of any draft of any proposed or final rule submitted
for review to the Office by the agency proposing or promul-
gating such rule;

(B) any written material concerning such draft submitted to
the Office by the rulemaking agency with or after a submis-
sion of a draft rule under paragraph (A); and

(C) any written material concerning such draft submitted by
the Office to the rulemaking agency after the submission of
a draft rule under paragraph (A).

(2) The Administrator shall make the copies and materials de-
scribed in paragraph (1) available to the public whether or
not the review of a rule described in such paragraph is con-
ducted pursuant to this chapter [of Title 44].

(3) Compliance by the Director or Administrator with the re-
quirements of this section shall not be subject to judicial
review.

See pp. 21-23 of Paperwork Reduction Act Amendments of 1984,
Report 98-676 of the Senate Committee on Governmental Affairs,
August 6, 1984.

review under Executive Order No. 12291 that is ex-
changed between OIRA and the agency head. “Corre-
spondence” means any documents exchanged between
OIRA and the head of an agency.
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10. OIRA will make available upon written request to
OIRA made after the end of a calendar month, a list of
all draft ANPRMs, NPRMs, and draft final rules for
which OIRA has completed review under Executive
Order No. 12291 during the preceding month (and the
length of our review for each).1%?

The Administration has also required all agencies
to prepare detailed semiannual agendas by providing
short reference to all regulatory actions under devel-
opment, and has required agencies to publish these
agendas in a single governmentwide document, the
Unified Agenda of Federal Regulations,'” that facili-
tates continuous Executive branch, congressional,
and public awareness of current regulatory proceed-
ings.192 Since 1981, OMB has also published annual
reports listing every agency rule that was returned or
withdrawn as a result of Executive Order No. 12291
reviews.!®® OMB has published additional reports

1000MB has generally not made similar materials publicly available
that are developed by the agencies or OMB in other executive re-
view processes because they are deliberative documents and
predecisional in nature and not required by the Freedom of Infor-
mation Act to be released. As a general matter, such disclosure
would chill the full and frank interchange of views between the
President and his appointees that is critical to the effectiveness of
the policy formulation process. OMB's ability to withhold Execu-
tive Order No. 12291 review material under the Freedom of Infor-
mation Act has been upheld (Memorandum Opinion in National
Tank Truck Carriers v. OMB, C.A. No. 82-93 (D.C.D.C. May 28,
1982)).

OIRA has also—as a matter of policy—restricted its discussions,
meetings, and other contacts with persons outside the Executive
branch on rules under Executive Order No. 12291 reviews. Only the
Administrator and the Deputy Administrator of OIRA may meet or
discuss a rule under Executive Order No. 12291 review, unless they
specifically authorize some other individual in OIRA to do so. The
May 30, 1985, memorandum, entitled, “‘OIRA Procedures #3,” from
the Deputy Administrator to OIRA staff, p. 6, provides:

No one within OIRA except the Administrator or Deputy Ad-
ministrator will meet or talk with members of the public on
Executive Orders No. 12291 and No. 12498 matters, unless spe-
cifically authorized by the Administrator or Deputy
Administrator.

This memorandum, entitled ‘“‘OIRA Procedures #3,”” was attached
to the OIRA Disclosure Procedures Memorandum of June 13, 1986
(see note 98).
101The Unified Agenda, unlike the Regulatory Program, is a sum-
mary compilation, prepared by each agency, of possible rulemaking
activities. It is not a policy statement of the Administration.

102The Carter Administration also attempted to provide the public
with more detailed information about major regulations under de-
velopment than provided in the Agenda. The information in the
Calendar of Federal Regulations (see note 63), however, was not
reviewed for consistency with the Administration’s regulatory
principles. As a result, publication of the Calendar was discontin-
ued by the Reagan Administration; instead, it was modified and
replaced by the Regulatory Program, a statement of the Adminis-
tration’s regulatory priorities for all significant regulatory actions
under development by the major regulatory agencies.

108gee OIRA Disclosure Procedure #9:

OIRA will continue to publish a complete annual accounting of
Executive Order No. 12291 activities.
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describing its efforts to improve information manage-
ment within the Federal government, and separate,
annual Information Collection Budgets, outlining
agency success at reducing paperwork burden and
agency plans to further reduce burdens in the future.
From early 1981 through the fall of 1983, the Presi-
dential Task Force on Regulatory Relief published
several documents announcing the existing regula-
tions that had been selected for priority agency re-
view for possible revision and rescission. The publica-
tion of the 1986 Regulatory Program marked the first
time an Administration disclosed its regulatory poli-
cies so early in the process of agency development of
regulations.104

In addition, OIRA has agreed with several agen-
cies—the Departments of Housing and Urban Devel-
opment, Labor, Transportation, and the Treasury,
and the Environmental Protection Agency—to addi-
tional disclosure procedures. Under these procedures,
whenever the Administrator or Deputy Administra-
tor of OIRA acquires factual information regarding an
ongoing rulemaking as a result of a telephone call or a
meeting, they will communicate that information to
the agency’s General Counsel and advise him of the
source of the communication. In addition, on the rare
occasions when a meeting is scheduled to discuss a
rule with persons who do not work for the Federal
government, agency officials will be invited to attend.
Furthermore, OIRA will send the agency copies of all
written information pertaining to these rules that it
receives from persons outside the Federal
government.!%

The Paperwork Reduction Act

OIRA’s authority under the paperwork clearance
provisions of the Paperwork Reduction Act is based
upon statute. 1% The Paperwork Reduction Act specif-
ically provides that ‘[blefore making a determination
[on whether or not to approve a proposed information
collection request] the Director may give the agency

1045¢e OIRA Disclosure Procedure #8:

OIRA will make available upon written request to OIRA made
after the Regulatory Program is published, any agency draft
submission sent to OIRA under Executive Order No. 12498. A
copy will be available in the public reading room.

106gee OIRA Disclosure Procedures #4 to #7, and #11.

108For an agency rule to request or require an information collec-
tion, there are two statutory decisions that must be made before the
information may be collected: (1) a decision by the head of an
agency to include an information collection in a rule and (2) a deci-
sion by OIRA under the Paperwork Reduction Act as to whether the
information that would be collected is necessary for the proper
performance of the functions of the agency.

Specifically, under the Act, OIRA is required to determine
whether the information that the agency proposes to collect “is
necessary for the proper performance of the functions of the
agency, including whether the information will have practical util-
ity (44 U.S.C. 3608). (See also 44 U.S.C. 3604(c)(2).) If OIRA deter-
mines that the proposed collection is unnecessary, for any reason,
the proposed collection must be denied and the Act prohibits the
agency from engaging in the collection of information. In other
words, the authority to approve or disapprove a proposed informa-
tion collection is vested in OIRA, not in the proposing agency; OIRA

and other interested persons an opportunity to be
heard or to submit statements in writing.”’1?7 OMB’s
rule implementing the Paperwork Reduction Act!%®
provides for public notice and comment on proposed
agency information collections, and for the mainte-
nance of a public file on each proposal.i?®® OIRA ‘“‘desk
officers’’ are authorized to answer public inquiries
with regard to such agency proposals and to meet
with or discuss the elements of such proposals with
interested parties. Indeed, they are encouraged to do
so in order to understand better the need for the infor-
mation and the burden it could impose upon respon-
dents. For over 40 years, this has been OMB’s practice
in reviewing agency information collections.

Moreover, OMB announced in recent congressional
testimony that it is considering whether to have agen-
cies provide, in the Federal Register notice indicating
submission of its paperwork clearance package to
OMB anrd on individual forms, an estimate of the aver-
age burden hours per response being imposed on each
respondent. OMB is also considering whether to have
agencies publish, as part of the Federal Register no-
tice, copies of the collections of information for which
OMB approval is being sought, when the agencies re-
quest expedited OMB approval.!10

AN ASSESSMENT OF EXECUTIVE REGULATORY
AND PAPERWORK OVERSIGHT

Over the last 5 years, the Administration—the De-
partments and agencies and the Executive Office of
the President, working together—has substantially
reduced the burden and intrusiveness of Federal reg-
ulatory programs while improving the quality, public
responsiveness, and effectiveness of the requirements
they impose. Moreover, the publication of the Regula-
tory Program has helped make regulatory develop-
ment far more open to public scrutiny than ever
before.

is responsible for its actions in approving or disapproving the pro-
posal, not the proposing agency; and the decision to approve or
disapprove a proposed information collection must be based upon
information available to OMB, not on information available only to
the proposing agency.

Under the Paperwork Reduction Act, OIRA creates a public “rec-
ord” of agency and other submissions upon which to base its deci-
sion whether to approve or disapprove a proposed collection. (See
44 U.8.C. 3607(h).) OIRA’s decision is based upon that record.
OIRA’s actions have legal consequences, and they are supported by
findings and facts (Skell Oil Co. v. Dept. of Energy, 477 F. Supp.
413, 428-430 (D. Del. 1979), qf’d 631 F. 2d 231 (3rd Cir. 1980),
cert. denied 460 U.S. 1024 (1981)).

10744 U.8.C. 3508.
1085 CFR 1320.
1095 CFR 1320.12(a); 1320.13(a); 1320.14(b); and 1320.18,

10Testimony of OIRA Administrator Wendy Lee Gramm before the
Subcommittee on Federal Spending, Budget, and Accounting of the
Senate Governmental Affairs Committee, March 6, 1987, p. 6.
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The policies and procedures of Executive Order
Nos. 12291 and 12498 and the Paperwork Reduction
Act have imposed long-needed discipline on rulemak-
ing and regulatory paperwork. The Administration
has eliminated many needless rules, revised ill-con-
ceived ones, and tried to maximize the net social gain
of new rules. Since 1980, the number of pages pub-
lished in the Federal Register has dropped 456
percent.!!!

Regulatory Oversight

OIRA has, as of December 31, 1986, reviewed under
Executive Order No. 12291 over 5,900 proposed
agency rules and over 8,200 final agency rules—a to-
tal of over 14,200 rulemaking actions. This averages
about 85 proposed rules and 120 final rules per
month.

These rules come from a diverse set of agencies
with widely varying regulatory responsibilities. They
include, among others, the Departments of Agricul-
ture, Transportation, and Health and Human Services
and the Environmental Protection Agency, which to-
gether submitted 1,092 rulemaking actions last year,
as well as the Selective Service System, the Penn-
sylvania Avenue Development Corporation, and the
Panama Canal Commission, which collectively submit
only a handful of rules each year. :

In 1986, roughly 68.3 percent of the draft rules sub-
mitted by the agencies for review under Executive Or-
der No. 12291 were found, after review, to be consis-
tent with the President’s regulatory principles with-
out change, about 22.9 percent were consistent with
these principles after change by the agency, about 2.8
percent were withdrawn by the agency, 1.4 percent
were returned for agency reconsideration because
they were inconsistent with those principles, and 4.6
percent were identified as emergency regulations,
subject to a statutory or judicial deadline, sent im-
properly, or exempt from review.

Hlprom 87,012 pages in 1980 to 47,418 pages in 1986.
U2The distribution of SRAs is as follows:

Number of SRAs

Agency 1985 1986 1987
Agriculture. ............ .00 e 34 31 43
COMIMEICE. . « o v v v e ereeseennnsns 15 12 18
Defense ........covvviiienvnnnnn _— 2 1
Education.............. .. .o 15 10 12
Energy ......ooviviiiiiiiiian, b 2 2
Health and Human Services .......... 88 89 88
Housing and Urban Development ...... 42 29 30
Interior .......... 0 i 46 48 42
Justice . ........ ... i i, — 1 13
Labor........ciiiiiiiiiiiainnns 100 102 98
State .......c.h i i e 3 3 2
Transportation ................... 71 61 66
Treasury ..........ccecenveenecens 14 11 10
Advisory Council on Historic

Preservation .................... — 1 —
Council on Environmental Quality . . . . .. — — —
Environmental Protection Agency . ... .. 78 91 100
Equal Employment Opportunity

Commission..............c0o0u.n. b 6 4

Under Executive Order No. 12498, the publication
of the annual Regulatory Program by the Executive
permits Congress and the American people to under-
stand more fully the Executive’s regulatory choices
and priorities. With the publication of this document,
the public gains a better understanding of what the
agency head has identified as the regulatory problems
to be solved and the most significant measures the
agency will take in seeking to solve them. The public
also knows sooner where the Administration is plan-
ning to go—considerably before the publication of a
proposed rule. Hence, the Regulatory Program has re-
sulted in making regulatory development far more
open to public scrutiny than ever before.

The Administration has published Regulatory Pro-
grams for 1985, 1986, and 1987. The 1985 publication
contained overview statements from 17 Departments
and agencies, and descriptions of 544 significant regu-
latory actions (SRAs). For 1986, the Regulatory Pro-
gram contained overview statements from 22 agen-
cies and 523 SRAs. This year’s Regulatory Program
contains overview statements from 26 agencies and
556 SRAs. 112

Paperwork Oversight

Business has also been brisk under the Paperwork
Reduction Act. From 1981 to December 31, 1986,
OIRA reviewed over 22,200 proposed information col-
lections, many of which are reporting or recordkeep-
ing requirements contained in or mandated by agency
regulations. OMB has approved over 20,600 of them,
and disapproved over 1,5650. This averages about 285
approvals and 22 disapprovals each month. OIRA ap-
proves about 93 percent of the information collec-
tions sent for review, and disapproves about 7 per-
cent. Since 1981, OIRA’s average review time for
paperwork reviews—including the time for public
comment—has been 38 days.

Since 1981, Departments and agencies, with over-
sight by OIRA, have reduced the paperwork burden

Number of SRAs
Agency 1986 1986 1987

Federal Emergency Management Agency . — — 6
General Services Administration . . ... .. 4 6
National Aeronautics and Space
Administration .................. — —
National Archives and Records
Administration .................. — —
Office of Personnel Management ....... 10 9
Pension Benefit Guaranty Corporation . . . — _
Railroad RetirementBoard . . . ........ — —
Small Business Administration ........ 2 2
5 6
7 3

'S

Veterans Administration ............
Interagency SRAs .................

The SRAs included in the Regulatory Programs are in various
stages of development.

ww.un-ooul

1986 1986 1987
Number of Number of Number of
Type of Activity SRAs SRAs SRAs
Prerule stage 125 (23%) 86 (16%) 83 (16%)
Proposed rule stage 271 (60%) 265 (61%) 274 (49%)
Final rule stage 148 (27%) 173 (33%) 199 (36%)
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imposed on the public by over 600 million hours annu-
ally. From 1980 to 1983, OIRA reduced the burden
known to exist in 1980 by almost 33 percent. In fiscal
year 1984, paperwork burden was reduced by an ad-
ditional 3.3 percent; in fiscal year 1986, by another
4.3 percent, and in fiscal year 1986, by another 3.4
percent.113

* %k k¥

Americans live in a world of limited resources. To
use public and private resources most effectively, the
President—any President—needs to coordinate
agency activities and to set regulatory priorities. To-
wards that end, this Administration’s executive regu-
latory oversight program provides management guid-
ance to agencies in their rulemaking and regulatory
paperwork, and thereby ensures greater accountabil-

H3gpecific examples of major paperwork reductions that OIRA has

helped agencies achieve are:

« Eliminating detailed lending policies and accounting procedures
imposed by the National Credit Union Administration on
predominantly small local credit unions (a reduction of 67 million
burden hours a year);

¢ Replacing the Federal Communications Commission’s burden-
some Program Log requirements for noncommercial radio broad-
casters with a much less burdensome requirement that stations
maintain a quarterly issues/program list (a reduction of 4.8 mil-
lion burden hours a year);

« Developing a Uniform Medical Claims and Billing form for the
Department of Health and Human Services (HHS), which replaced
separate and varying Medicare, Medicaid, and private third-party
payor forms (a reduction of about 16 million burden hours a
year);

ity of public officials and more effective response to
legitimate public concerns.

President Reagan succinctly summarized the value
of Executive Order Nos. 12291 and 12498:

To set goals and priorities for different programs, govern-
ment officials must choose the right regulatory tools and
identify legitimate needs for regulation as opposed to
those that merely benefit special interests. Because some
complex regulations take years to develop, involving stud-
ies, surveys, and the identification and selection of regula-
tory options, it is important that senior Federal officials be
able to review regulatory options early in the rulemaking
process and plan regulatory actions over a longer time ho-
rizon. It is also important that they examine and reexam-
ine the nearly 200 volumes of existing regulations to see
what regulations need to be modified or have outlived their
usefulness.!!

» Eliminating detailed regulations in the Department of Agricul-
ture’s school lunch and breakfast programs to simplify computa-
tions of reimbursement payments and to eliminate the Annual
Report of Revenue and Cost (a reduction of 21 million burden
hours a year); and

¢ Eliminating the Comprehensive Annual Services Plan in HHS' so-
cial services program; this action was one of a series of actions
implementing the block grant concept, which sought to give
States maximum flexibility to administer Federal grants (a reduc-
tion of 6 million burden hours a year).

114The Regulatory Message of the President, published in the Regu-
latory Program of the United States Government, April 1,
1985-March 81, 1986, p. vil.



APPENDIX III

Additional Procedures Concerning OIRA Reviews
Under Executive Order Nos. 12291 and 12498
[Revised]

June 13, 1986

MEMORANDUM FOR THE HEADS OF DEPARTMENTS AND AGENCIES SUBJECT TO EXECUTIVE ORDER N0OS. 12291 AND 12498

From the time the President signed Executive Order
No. 12291 on February 17, 1981, OMB has worked
with the Departments and Agencies to develop and
implement various procedures concerning the review
of draft rules by the Office of Information and Regula-
tory Affairs (OIRA). We have also developed trial pro-
cedures and supported legislative proposals concern-
ing our reviews as we have gained experience with
these Executive Orders. For example last year, we im-
plemented on a pilot basis with the Environmental
Protection Agency additional procedures concerning
OIRA’s communications with persons outside the Fed-
eral Government.

We have also supported an American Bar Associa-
tion Resolution that endorsed the President’s regula-
tory review efforts and recommended that more infor-
mation concerning our reviews be made available to
Congress and the public.

The purpose of this memorandum is to advise you
of additional procedures that we have determined, as
a matter of administrative discretion, to implement
concerning our review of draft rules under Executive
Order No. 12291 and to set forth our policy on disclo-
sure of agency regulatory program drafts under Exec-
utive Order No. 12498.

Current Procedures

These new procedures supplement our current pro-
cedures. As you are aware, Executive Order No.
12291 establishes certain procedures; the Adminis-
trative Procedure Act sets forth procedural and sub-
stantive requirements that govern agency action;
other statutes establish procedures; and OIRA has
adopted its own internal rules concerning its review
of draft rules under Executive Order No. 12291. Fur-
thermore, Departments and Agencies usually have es-
tablished rules or practices to implement their
rulemaking activities.

Attached to this memorandum are copies of some of
the relevant materials concerning our reviews and
procedures. Several of the most important features of
these current procedures are:

Reviews Under Executive Order No. 12291

* Rules must meet statutory requirements. Execu-
tive Order No. 12291 reviews cannot result in
rules not authorized by law or rules that do not
carry out statutory requirements.

» Rulemaking decisions are made by agency heads.
Executive Order No. 12291 makes it clear that the
rulemaking authority of the agency head is not
displaced by the Order.

* Rules must be based on the agency record. Execu-
tive Order No. 12291 cannot cause rulemaking de-
cisions that are not supported by the agency
rulemaking record. The law requires that all
agency decisions must be rationally based on in-
formation in the agency record.

¢ Requirements of Executive Order No. 12291 ap-
ply only to the extent permitted by law. If there is
a conflict between the Executive Order or the
President’s regulatory principles in Executive Or-
der No. 12291 and the law, the law governs.

Current OIRA Procedures

¢ Only the Administrator and Deputy Administra-
tor within OIRA (or someone specifically desig-
nated by them) may communicate with someone
who is not employed by the Federal Government
on regulations submitted to OIRA for review
under Executive Order No. 12291,

« Written materials received from anyone not em-
ployed by the Federal Government are made
available in OIRA’s public reading room for re-
view by the public.

+ OMB has advised persons who wish to send us in-
formation about regulatory proposals to send in-
Jormation to the rulemaking agency, with a copy
to us, so that the material may be made a part of
the agency record.

¢ In general, OIRA provides written reasons to the
agency when OIRA returns a regulation to an
agency for further review because it is not consis-
tent with the President’s regulatory principles.

606
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* OIRA issues full reports annually on the disposi-
tion of all rules reviewed under Executive Order
No. 12291, including a list of all returned rules.

New Procedures

1. OIRA will make available, upon written request
made to OIRA after publication of an ANPRM or
NPRM in the Federal Register, copies of any
draft of the ANPRM or NPRM submitted for
OIRA’s review under Executive Order No.
12291;

2. Similarly, OIRA will make available, upon writ-
ten request made to OIRA after publication of
the final rule in the Federal Register, copies of
any draft of the final rule submitted for OIRA’s
review under Executive Order No. 12291;

3. OIRA will make available, upon written request
made to OIRA after the ANPRM, NPRM or the
final rule is published in the Federal Register, all
written correspondence concerning the draft
submitted for OIRA’s review under Executive
Order No. 12291 that is exchanged between
OIRA and the agency head. ‘“‘Correspondence”
means any documents exchanged between OIRA
and the head of an agency.

These procedures are derived from provisions in
S. 2433, as reported from the Senate Government Af-
fairs Committee, with Administration support, in
1984. The Report on S. 2433 (No. 98-65676, 98th Con-
gress, 2d. Sess.) contains explanatory material as to
how these provisions would have been interpreted
had S. 2433 been enacted. We will be guided by that
material in implementing these first three provisions.

4. OIRA will send EPA copies of all written mate-
rial concerning EPA rules that OIRA receives
from persons who are not employees of the Fed-
eral Government;

5. OIRA will advise EPA of all oral communications
concerning EPA’s rules, e.g., meetings, telephone
calls, that OIRA (i.e., the Administrator and
Deputy Administrator) has with persons who
are not employees of the Federal Government;
and

6. OIRA will invite EPA to all scheduled meetings
with such persons concerning EPA’s rules.

In May 1985, we instituted with EPA on a trial basis
other procedures to better conform our Executive Or-
der No. 12291 review procedures to EPA’s somewhat
unique internal procedures and statutory provisions
concerning rulemaking. (See attached letter dated
May 30, 1985, Attachment D.) These procedures are
practical, and EPA believes that they are useful. This
Memorandum revises those procedures with EPA and
makes them a part of OIRA’s current procedures.

(Note: These procedures do not apply to informa-
tion collection requests under the Paperwork Reduc-
tion Act of 1980, even if such requests are a part of a
proposed agency rule. Other procedures apply to such
matters, see 5 CFR Part 1320.)

7. OIRA will apply these procedures (#4 through
#6) to any other Department or Agency that is
subject to Executive Order No. 12291 if that
agency elects to institute these procedures, or
any part of them.

Procedures #4 through #6 presently apply only to
EPA. Although patterned upon EPA’s statutory and
internal procedures nonetheless, OIRA is prepared to
extend these procedures to other agencies if the head
of the agency so requests. A current list of agencies
that have requested coverage will be maintained in
the public reading room.

In addition,

8. OIRA will make available upon written request
to OIRA made after the Regulatory Program is
published, any agency draft submission sent to
OIRA under Executive Order No. 12498. A copy
will be available in the public reading room;

9. OIRA will continue to publish a complete annual
accounting of Executive Order No. 12291
activities;

10. OIRA will make available upon written request
to OIRA made after the end of a calendar month,
a list of all draft ANPRMs, NPRMs and draft fi-
nal rules for which OIRA has completed review
under Executive Order No. 12291 during the pre-
ceding month (and the length of our review for
each); and

11. OIRA will place in its public reading room: all
written material received from persons outside
the Federal Government concerning agency
rules; a list of all meetings with persons outside
the Federal Government pertaining to rules of an
agency if that agency elects to participate in pro-
cedure #6; and a list of all other communications
with persons outside the Federal Government
pertaining to rules of any agency if that agency
elects to participate in procedure #5.

Effective Date of New Procedures

The effective date of these new procedures is
June 13, 1986, as explained below.

For purposes of new procedures #1 through #3,
OIRA will make available in accordance with the con-
ditions of those procedures, all drafts of the rule (and
written correspondence referred to in procedure #3)
if the review under Executive Order No. 12291 began
on or after June 13, 1986, or was under review on that
date. OIRA reviews of draft ANPRMs, NPRMs and fi-
nal rules will be separate actions for purposes of dis-
closure. For example, copies of a draft NPRM under
procedure #1 will be available in accordance with the
conditions of procedure #1 after publication of the
NPRM, if it was pending on or submitted after
June 13, 1986, for review under Executive Order No.
12291. Disclosure of the draft NPRM would not be
delayed until publication of a final rule. The reviews
are distinct events for disclosure purposes. Similarly,
if a review under Executive Order No. 12291 of a
draft NPRM was completed prior to June 13, 1986, it
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would not be covered by these new procedures. Drafts
of the final rule would be subject to procedure #2 if
the final rule was pending on or submitted after
June 13, 1986.

For purposes of Procedures #4 through #6, the ef-
fective date will be the date of receipt of the request
by the head of an agency to have these procedures
apply. They apply as of June 13, 1986, for EPA. (Trial
procedures with EPA have been effective since
May 30, 1985.)

Procedure #8 will apply to drafts of the agency sub-
missions for the 1986 Regulatory Program and there-
after. The annual accounting referenced in procedure
#9 is an appendix to the annual Regulatory Program.
The lists referred to in procedures #10 and #11 will be
available in OIRA’s public reading room and upon
written request on the 10th day of the month follow-
ing the month for which the list is made. The first list
will be available August 10, 1986. All written mate-
rial pertaining to rules subject to Executive Order No.
12291 review received from persons not employed by

the Federal Government as described in procedure
#11 will be available within 3 to 6 days after receipt
by OIRA.

These new procedures and OIRA’s existing proce-
dures are intended only to improve the internal man-
agement of the Federal Government, and are not in-
tended to create any right or benefit, substantive or
procedural, enforceable at law or in equity by a party
against the United States, its agencies, its officers or
any person.

WENDY L. GRAMM
Administrator

Office of Information
and Regulatory Affairs

Attachments

A - Department of Justice/OLC Opinion dtd 2/13/81
B - Executive Order No. 12291 (see Appendix II)

C - Executive Order No. 12498 (see Appendix I)

D - OIRA Procedures #3
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Attachment A
February 13, 1981

MEMORANDUM

Re: Proposed Executive Order entitled ‘‘Federal Regulation”

The attached proposed Executive Order was pre-
pared by the Office of Management and Budget in con-
sultation with this Office, and has been forwarded for
the consideration of this Department as to form and
legality by the Office of Management and Budget with
the approval of the Director. The proposed Order is
designed to reduce regulatory burdens, to provide for
presidential oversight of the administrative process,
and to ensure well-reasoned regulations. The Order
sets forth a number of requirements that Executive
Branch agencies must adhere to in exercising their
statutory rulemaking authority. We conclude that the
Order is acceptable as to form and legality.

The Order has the following major provisions.
Agencies must take action only if the potential bene-
fits outweigh the social costs; attempt to maximize so-
cial benefits; choose the least costly alternative in se-
lecting among regulatory objectives; and set priorities
with the aim of maximizing net benefits. All of these
requirements must be followed ‘‘to the extent permit-
ted by law.” The Order would require agencies to pre-
pare for each “major rule” a Regulatory Impact Anal-
ysis (RIA) setting forth a description of the potential
costs and benefits of the proposed rule, a determina-
tion of its potential net benefits, and a description of
alternative approaches that might substantially
achieve regulatory goals at a lower cost. Agencies
would be required to determine that any proposed
regulation is within statutory authority and that the
factual conclusions upon which the rule is based are
substantially supported by the record viewed as a
whole. The Director of the Office of Management and
Budget and the Presidential Task Force on Regulatory
Relief would be given authority, inter alia, to desig-
nate proposed or existing rules as major rules, to pre-
pare uniform standards for measuring costs and bene-
fits, to consult with the agencies concerning prepara-
tion of RIA’s, to state approval or disapproval of
RIA’s and rules on the administrative record, to re-
quire agencies to respond to these views (and to defer
rulemaking while so consulting), and to establish
schedules for review and possible revision of existing
In Buckley v. Valeo, 424 U.S. 1, 140-41 (1976), the Supreme Court
held that any “significant governmental duty exercised pursuant to
a public law’” must be performed by an “Officer of the United
States,” appointed by the President or the Head of a Department

pursuant to Art. II, § 2, cl. 2. We believe that this holding recognizes
the importance of preserving the President’s supervisory powers

major rules. The Order would require agencies to de-
fer rules that are pending on the date of its issuance,
including rules that have been issued as final rules but
are not yet legally effective, and to reconsider them
under the Order. By its terms, the Order would create
no substantive or procedural rights enforceable by a
party against the United States or its representatives,
although the RIA would become part of the adminis-
trative record for judicial review of final rules.

I. LEGAL AUTHORITY: IN GENERAL

The President’s authority to issue the proposed Ex-
ecutive Order derives from his constitutional power
to “‘take Care that the Laws be faithfully executed.”
U.S. Const., Art. II, § 3. It is well established that this
provision authorizes the President, as head of the Ex-
ecutive Branch, to “supervise and guide” Executive
officers in ‘“‘their construction of the statutes under
which they act in order to secure that unitary and
uniform execution of the laws which Article II of the
Constitution evidently contemplated in vesting gen-
eral executive power in the President alone.” Myers v.
United States, 272 U.S. 52, 135 (1926).!

The supervisory authority recognized in Myers is
based on the distinctive constitutional role of the
President. The “take Care’” clause charges the Presi-
dent with the function of coordinating the execution
of many statutes simultaneously: ‘‘Unlike an adminis-
trative commission confined to the enforcement of the
statute under which it was created. . . the President is
a constitutional officer charged with taking care that a
‘mass of legislation’ be executed,” Youngstown Sheet
& Tube Co. v. Sawyer, 343 U.S. 579, 702 (19562) (Vin-
son, C.J., dissenting). Moreover, because the Presi-
dent is the only elected official who has a national con-
stituency, he is uniquely situated to design and exe-
cute 2 uniform method for undertaking regulatory
initiatives that responds to the will of the public as a
whole.2 In fulfillment of the President’'s constitutional
responsibility, the proposed Order promotes a coordi-
nated system of legislation, ensuring a measure of
uniformity in the interpretation and execution of a

over those exercising statutory duties, subject of course to the
power of Congress to confine presidential supervision by appropri-
ate legislation. See also n. 7, infra.

2See Bruff, Presidential Power and Administrative Rulemaking, 88
Yale L.J. 451, 461-62 (1978).
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number of diverse statutes. If no such guidance were
permitted, confusion and inconsistency could result
as agencies interpret open-ended statutes in differing
ways.

Nevertheless, it is clear that the President’s exer-
cise of supervisory powers must conform to legisla-
tion enacted by Congress.? In issuing directives to
govern the Executive Branch, the President may not,
as a general proposition, require or permit agencies to
transgress boundaries set by Congress. Youngstown
Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1962). It is
with these basic precepts in mind that the proposed
Order must be approached.

We believe that an inquiry into congressional intent
in enacting statutes delegating rulemaking authority
will usually support the legality of Presidential su-
pervision of rulemaking by Executive Branch agen-
cies. When Congress delegates legislative power to
Executive agencies, it is aware that those agencies
perform their functions subject to Presidential super-
vision on matters of both substance and procedure.
This is not to say that Congress never intends in a
specific case to restrict Presidential supervision of an
Executive agency; but it should not be presumed to
have done so whenever it delegates rulemaking power
directly to a subordinate Executive official rather
than the President. Indeed, after Myers it is unclear to
what extent Congress may insulate Executive agen-
cies from Presidential supervision. Congress is also
aware of the comparative insulation given to the inde-
pendent regulatory agencies, and it has delegated
rulemaking authority to such agencies when it has
sought to minimize Presidential interference. By con-
trast, the heads of non-independent agencies hold
their positions at the pleasure of the President, who
ray remove them from office for any reason. It would
be anomalous to attribute to Congress an intention to
immunize from Presidential supervision those who
are, by force of Art. II, subject to removal when their
performance in exercising their statutory duties dis-
pleases the President.

Of course, the fact that the President has both con-
stitutional and implied statutory authority to super-
vise decisionmaking by Executive Branch agencies
does not delimit the extent of permissible supervision.
It does suggest, however, that supervision is more
readily justified when it does not purport wholly to
displace, but only to guide and limit, discretion which
Congress has allocated to a particular subordinate of-
ficial. A wholesale displacement might be held incon-
sistent with the statute vesting authority in the rele-
vant official. See Myers v. United States, supra, at 135:

3In certain circumstances, statutes could invade or intrude imper-
missibly upon the President’s “inherent’” powers, but that issue
does not arise here.

4Cf. H. Friendly, The Federal Administrative Agencies (1962) (dis-
cussing concept of “agency expertise” as reason for delegation of
power to particular agencies). The Myers Court reaffirmed, how-
ever, that even such officers may be dismissed at the pleasure of the
President. 272 U.S. at 136.

“Of course there may be duties so peculiarly and spe-
cifically committed to the discretion of a particular
officer as to raise a question whether the President
may overrule or revise the officer’s interpretation of
his statutory duty in a particular instance.” This sug-
gestion is based on the view that Congress may consti-
tutionally conclude that some statutory responsibili-
ties should be carried out by particular officers with-
out the President’s revision, because such officers
head agencies having the technical expertise and in-
stitutional competence that Congress intended the ul-
timate decisionmaker to possess.* Under this analy-
sis, of course, lesser incursions on administrative dis-
cretion are easier to support than greater ones. This
Office has often taken the position that the President
may consult with those having statutory decision-
making responsibilities, and may require them to con-
sider statutorily relevant matters that he deems ap-
propriate, as long as the President does not divest the
officer of ultimate statutory authority.® Of course, the
President has the authority to inform an appointee
that he will be discharged if he fails to base his deci-
sions on policies the President seeks to implement.®

A. The Order would impose requirements that are
both procedural and substantive in nature. Procedur-
ally, it would direct agencies to prepare an RIA as-
sessing the costs and benefits of major rules. We dis-
cern no plausible legal objection to this requirement,
which like most procedural requisites is at most an
indirect constraint on the exercise of statutory discre-
tion. At least as a general rule, the President’s author-
ity of “supervisflion] in his administrative control,”
Myers v. United States, supra, at 135, permits him to
require the agencies to follow procedures that are
designed both to promote ‘“‘unitary and uniform exe-
cution of the laws’ and to aid the President in carry-
ing out his constitutional duty to propose legislation.
See U.S. Const., Art. II, § 3. We believe that a require-
ment that the agencies perform cost-benefit analysis
meets these criteria. Further, the President’s consti-
tutional right to consult with officials in the Executive
Branch permits him to require them to inform him of
the costs and benefits of proposed action.” In our
view, a requirement that rulemaking authorities pre-
pare an RIA is the least that Myers must mean with
respect to the President’s authority to “supervise and
guide” Executive officials.

B. Substantively, the Order would require agencies
to exercise their discretion, within statutory limits, in
accordance with the principles of cost-benefit analy-
sis. More complex legal questions are raised by this
requirement. Some statutes may prohibit agencies
from basing a regulatory decision on an assessment of

5See generally, 1 Ops. Office of Legal Counsel Nos. 77-21, 77-56
1977).

8See note 4 supra.
7See U.S. Const., Art. II., § 2 (President may “require the Opinion, in
writing, of the principal Officer in each of the executive Depart-

ments, upon any Subject relating to the Duties of their respective
Offices™).
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the costs and benefits of the proposed action. See, e.g.,
EPA v. National Crushed Stone Ass'n, 101 S. Ct. 295
(1980). The Order, however, expressly recognizes this
possibility by requiring agency adherence to princi-
ples of cost-benefit analysis only “‘to the extent per-
mitted by law."” The issue is thus whether, when cost-
benefit analysis is a statutorily authorized basis for
decision, the President may require Executive agen-
cies to be guided by principles of cost-benefit analysis
even when an agency, acting without presidential
guidance, might choose not to do so. We believe that
such a requirement is permissible. First, there can be
little doubt that, when a statute does not expressly or
implicitly preclude it, an agency may take into ac-
count the costs and benefits of proposed action. Such a
calculus would simply represent a logical method of
assessing whether regulatory action authorized by
statute would be desirable and, if so, what form that
action should take. In our view, federal courts review-
ing such actions would be unlikely to conclude that an
assessment of costs and benefits was an impermissible
basis for regulatory decisions.

Second, the requirement would not exceed the Pres-
ident’s powers of ‘‘supervision.” It leaves a consider-
able amount of decisionmaking discretion to the
agency. Under the proposed Order, the agency head,
and not the President, would be required to calculate
potential costs and benefits and to determine whether
the benefits justify the costs. The agency would thus
retain considerable latitude in determining whether
regulatory action is justified and what form such ac-
tion should take. The limited requirements of the pro-
posed Order should not be regarded as inconsistent
with a legislative decision to place the basic authority
to implement a statute in a particular agency. Any
other conclusion would create a possible collision
with constitutional principles, recognized in Myers,
with respect to the President’s authority as head of
the Executive Branch.

C. We believe that the President would not exceed
any limitations on his authority by authorizing the
Task Force and the Director to supervise agency
rulemaking as the Order would provide. The Order
does not empower the Director or the Task Force to
displace the relevant agencies in discharging their
statutory functions or in assessing and weighing the
costs and benefits of proposed actions.? The function
of the Task Force and the Director would be supervi-
sory in nature. It would include such tasks as the sup-
plementation of factual data, the development and
implementation of uniform systems of methodology,
the identification of incorrect statements of fact, and
the placement in the administrative record of a state-
ment disapproving agency conclusions that do not ap-
pear to conform to the principles expressed in the

3The Paperwork Reduction Act of 1980, Pub. L. No. 96-511, 94
Stat. 2812, provides some implied statutory support for the Order
by giving OMB a direct role in coordinating agency regulations that
impose paperwork burdens on the public. With respect to non-inde-
pendent agencies the Act gives the Director authority to disap-

President’s Order. Procedurally, the Director and the
Task Force would be authorized to require an agency
to defer rulemaking while it responded to their views
concerning proposed agency action. This power of
consultation would not, however, include authority to
reject an agency’s ultimate judgment, delegated to it
by law, that potential benefits outweigh costs, that
priorities under the statute compel a particular
course of action, or that adequate information is
available to justify regulation. As to these matters,
the role of the Director and the Task Force is advisory
and consultative. The limited power of supervision
embodied in the proposed Order is, therefore, consis-
tent with the President’s recognized powers to super-
vise the Executive Branch without displacing func-
tions placed by law in particular agencies.

II. SUSPENSION OF PROPOSED AND FINAL
REGULATIONS

The Order requires Executive Branch agencies
(1) to suspend the effective date of rules that have
been issued as final rules, but have not become legally
effective; and (2) to reconsider rules that are pro-
posed but have not yet been made final. After suspen-
sion of final rules, agencies must reconsider all such
rules in accordance with the Order. These require-
ments are imposed only “to the extent permitted by
law” and are thus inapplicable when a judicial or stat-
utory deadline requires prompt action. Moreover,
agencies must, in complying with these directives, ad-
here to the requirements of the Administrative Proce-
dure Act (APA), 5 U.S.C. § 551 et seq., and all other
laws.

For rules that have not yet been made final, the APA
imposes no special procedural requirements. Agen-
cies need not follow the notice and comment proce-
dures of 6 U.S.C. § 553, for nothing in that provision
requires an agency to allow a period for comment on a
decision to delay final adoption of a proposed rule.
The agency’s decision may, however, be subject to ju-
dicial review, and the agency may have to furnish a
reasoned explanation for that decision. See ASG In-
dust. v. CPSC, 593 F.2d 1323, 1335 (D.C. Cir. 1979);
Action for Children’s Television v. FCC, 564 F.2d 458,
478-79 (D.C. Cir. 1977). The explanation here—that
the agency needs time to prepare an RIA required by
Executive Order—is, we believe, sufficient.

The second category of regulations covered by the
Executive Order raises somewhat different legal is-
sues. Under 5 U.S.C. 8 563(b), notice and comment
procedures must be followed for *‘rulemaking’ unless
“the agency for good cause finds (and incorporates
the findings and a brief statement of reasons therefor
in the rules issued) that notice and public procedure
thereon are impracticable, unnecessary, or contrary

prove “unreasonable” agency collection of information requests.
§3604(h)(6)(C). The Act does not authorize him, however, to disap-
prove the accompanying rule itself insofar as the two are separa-
ble. See § 3518(e); S. Rep. No. 930, 96th Cong., 2d Sess. 56 (1980).
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to the public interest.” Under 5 U.S.C. § 651(5), the
term “rulemaking” is defined as “‘agency process for
formulating, amending, or repealing a rule.” The ini-
tial question, then, is whether an agency’s decision to
“suspend” a final but not effective rule is “rulemak-
ing” which triggers the procedural safeguards of
§663.

In a recent memorandum, this Office concluded that
a 60-day suspension of the effective date of a final rule
should not, in general, be regarded as rulemaking
within the meaning of the APA.? We based our conclu-
sion on ‘“‘the clear congressional intent to give agen-
cies discretion to extend the effective date provision
beyond 30 days” and the absence of statutory lan-
guage or history suggesting ‘‘that a delay in effective
date is the sort of agency action that Congress in-
tended to include within the procedural requirements
of § 663(b).” Nevertheless, we believe that a short-
term suspension of the effectiveness of a final rule is
not the equivalent of an indefinite suspension coupled
with a process designed to review the basis for the
rule, with a view to establishing a new rule. Although
the former seems fairly characterized as a mere ex-
tension of an effective date under § 553(d), the latter
should probably be characterized as ‘‘agency process
for formulating, amending, or repealing a rule’” for
purposes of 8§ 6563(b).

The difference between these two measures for pur-
poses of § 553 becomes clear upon examination of the
sequence of events that is expected to take place
under each of them. Under the President’s Memoran-
dum of January 29, 1981, agencies are to defer the
effective dates of final rules for sixty days in order to
review them. The completion of that review will point
to either of two dispositions. The rule might be al-
lowed to take effect as published in final form, or it
might be withdrawn for some proposed change. The
first disposition would require no new procedures.
The second disposition would surely contemplate an
amendment or repeal of the earlier rule subject to
8§ 653’s public procedures, but the earlier deferral of
the rule’s effective date would remain just that.10

Under the proposed Order, the situation is analo-
gous to the second possible disposition under the
President’s Memorandum. The Order, by requiring
careful cost-benefit analysis of rules through the RIA
process, would contemplate notices of proposed
rulemaking on the preliminary RIA and a reexamina-
tion of the rule at the appropriate time. The issue to
be decided at the time the rule is suspended indefi-
nitely for the Order’s process to take place is whether
the rule, which has already been promulgated in final
form, should be allowed to have interim effect while it
is under review by the agency. We believe that this
9Memorandum of January 28, 1981, for Honorable David Stock-

man, Director, Office of Management and Budget, from Larry L.
Simms, Acting Assistant Attorney General, Office of Legal Counsel,

10Admittedly, one of the purposes of the 30-day effective date pro-
vision is to allow agencies to correct errors or oversights in final
regulations. See Final Report, Attorney General's Committee on Ad-
ministrative Procedure 114-16 (1941); Sannon v. United States,

decision is one of ‘‘formulating, amending, or repeal-
ing a rule” that requires either notice and comment
procedures or good cause for dispensing with them
under § 663(b). Admittedly, the difference between a
short deferral of the effectiveness of a rule and an
indefinite suspension for reexamination is in part one
of degree. But there is also a difference in kind: once a
decision to begin the process of amending a rule is
made, there is no longer a plausible argument that a
rule that was to take effect is merely to be delayed for
a brief period.

Notice and comment procedures on the issue of the
interim effectiveness of a rule that is due to undergo
reexamination under the Order should take the fol-
lowing form. The agency should defer the rule’s effec-
tive date for a period sufficient to allow a short time
for notice and comment, an opportunity for the
agency to consider the comments and decide the issue °
of interim effectiveness, and an interval before the
rule takes effect sufficient to meet the purposes of
§ 563(d).

In deciding on the interim effectiveness of final
rules subject to the Order’s procedures, the final ques-
tion is whether and under what circumstances agen-
cies will have good cause to dispense with notice and
comment procedures. Public procedures on interim ef-
fectiveness might be ‘‘unnecessary, impracticable, or
contrary to the public interest,” where the question
whether there should be any rule at all was fully ven-
tilated in the rule’s comment process, or where it is
clear that interim effect could impose substantial but
short-term compliance costs. On the other hand, no-
tice and comment might be needed where the rule’s
proponents had advanced substantial arguments for
its early effectiveness, and where compliance costs
are not likely to be wasted.

Such arguments must, of course, be assessed on a
case-by-case basis. If the available record indicates
that the costs of the rule at issue are not substantial
and that the failure to allow the rule to become effec-
tive may itself be controversial, the likelihood that a
court will require notice and public comment in-
creases. The procedural requirements of the APA will,
therefore, vary with the size and immediacy of the
burdens imposed by the rule and the need for public
comment on a decision to withdraw a final but not
effective rule.

III. REGULATORY REVIEW BY AGENCY HEADS

Section 4 of the proposed Order would require
agency heads to make express determinations that
regulations they issue are authorized by law and are
supported by the materials in the rulemaking record.

460 F. Supp. 468, 467 (S.D. Fla. 1978). This purpose, however, does
not suggest that agencies may make corrections, let alone withdraw
rules, during the period between a rule’s publication and its effec-
tive date without offering public procedures or showing good cause
for dispensing with them. Proposed corrections—or even repeals—
would of course be amendments for purposes of § 563(b).
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These requirements are meant to assure agency com-
pliance with existing legal principles that rules must
be authorized by law, and that they should be ade-
quately supported by a factual basis. Accordingly, we
find no legal difficulty with them. In particular, they
do not purport to change generally applicable statu-
tory standards for judicial review of agency action,
see 5 U.S.C. 8§ 706, and could not have such an effect.
They also do not purport to alter any specially appli-
cable standards, such as those concerning the eviden-
tiary standard that must be met to uphold a given
rule, appearing in statutes governing a particular
agency.

On the other hand, the section would add the signifi-
cantly new procedural requirements that agency
heads expressly determine that the legal and factual
requisites for a rule have been met. The first require-
ment reflects the principle, central to administrative
law, that agency action must be guided by the
“supremacy of law.” St. Joseph Stock Yards Co. v.
United States, 298 U.S. 38, 84 (1936) (Brandeis, J.).
This principle protects against excess of power and
abusive exercise of power by administrators. See Re-
port of the U.S. Attorney General’s Comm. on Admin-
istrative Procedure, Administrative Procedure in
Government Agencies, S. Doc. No. 8, 77th Cong., 1st
Sess. 76 (1941). The requirement that agency heads
determine that a rule has *“‘substantial support” in the
materials before the agency means that a rule’s neces-
sary factual basis must be found to exist. This second
requirement should not be confused with a ““substan-
tial evidence” standard of judicial review, which
could be imposed only by statute. It embodies Recom-
mendation 74-4 (subpart 3) of the Administrative
Conference of the United States, 1 CFR § 305.74.4,
which urges that for a rule to be considered rational,
it should be adequately grounded in a factual basis.
This requirement is consistent with the approach of
courts that have carefully reviewed agency action
under the “‘arbitrary and capricious’ standard of the
Administrative Procedure Act, 5 U.S.C. § 706(2)(A).
See, e.g., Ethyl Corp. v. EPA, 541 F.2d 1 (D.C. Cir.) (en
banc), cert. denied, 426 U.S. 941 (1976).

IV. JUDICIAL REVIEW

The Order states that it is not intended to create any
rights or benefits enforceable by a party to litigation
against the United States, its agencies, or any other

person. At the same time, it provides that determina-
tions of costs and benefits, and the RIA itself, are
meant to form part of the agency record for purposes
of judicial review. The effect of this provision is to
preclude direct judicial review of an agency’s compli-
ance with the Order. The provision makes clear the
President’s intention not to create private rights, an
intention that should be controlling here. See Inde-
pendent Meat Packers Ass’n v. Butz, 526 F.2d 228
(8th Cir. 1975), cert. denied, 424 U.S. 966 (1976) (no
judicial enforcement of Executive Order requiring
consideration of inflationary impact of regulations, in
part because such Order had not been issued pursuant
to delegation from Congress); Legal Aid Soc. of Ala-
meda County v. Brennan, 608 F.2d 1319 (9th Cir.
1979) (judicial review available of compliance with
an Executive Order that had been ratified by Con-
gress). Even without the provision, compliance with
the Order would probably be immunized from review
because the Order has not been promulgated pursuant
to a specific grant of authority from Congress to the
President and thus lacks the “force and effect of law”
concerning private parties. See Independent Meat
Packers Ass’n v. Butz, supra; National Renderers
Ass'n v. EPA, 541 F.2d 1281, 1291-1292 (8th Cir.
1976); Hiatt Grain Feed, Inc. v. Bergland, 446 F.
Supp. 457, 501-602 (D. Kan. 1978). The bar on judi-
cial review of agency compliance with the Order does
not, of course, prohibit a court from hearing a consti-
tutional or statutory attack on the legality of the Or-
der itself or of agency action taken pursuant to its
requirements.

Because the regulatory impact analysis that will be
required by the Order will become part of the agency
record for judicial review, courts may consider the
RIA in determining whether an agency’s action under
review is consistent with the governing statutes. This,
of course, is true of all matters appearing in the
rulemaking record.

V. CONCLUSION

The proposed Executive Order is acceptable as to
form and legality.

LARRY L. SIMMS
Acting Assistant Attorney General
Office of Legal Counsel
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Attachment D
May 30, 1985

MEMORANDUM FOR OIRA STAFF

Subject: OIRA Procedures #3

The purpose of this memorandum is to remind you
of the policies of the Office of Information and Regula-
tory Affairs under the Paperwork Reduction Act of
1980, Executive Order No. 12291, and Executive Or-
der No. 12498, with respect to:

*» records maintenance;

» public access to records; and

* meetings with the public.

These policies are intended to ensure that our re-
sponsibilities are discharged as efficiently and openly
as practicable, consistent with both the law and the
need for confidential communications between the
President and his executive officers. Because OIRA's
role in implementing the Paperwork Reduction Act is
very different from its role in implementing Executive
Order No. 12291 and Executive Order No. 12498, dif-
ferent procedures are necessary for our actions under
each of these three programs. The differences derive
primarily from the different authorities involved. The
rules for Executive Order No. 12291 reviews will be
applied to the Executive Order No. 12498 process to
the extent they are relevant in that context.

BACKGROUND

OIRA’s Role Under the Paperwork Reduction Act.
In summary, the Paperwork Reduction Act requires
OMB to review and approve or disapprove agency re-
quests for information from the public. In this regard,
the Paperwork Reduction Act essentially recodified
the clearance authority that was originally assigned
to OMB (actually the old Bureau of the Budget) by the
Federal Reports Act of 1942,

OMB is responsible for determining whether agency
information collection requirements meet the stan-
dards of the Act. Reviews under the Act determine
whether the proposed information collection request
is necessary for the proper performance of agency
functions, including whether the information has
“practical utility,” whether it is too burdensome on
respondents, and whether there is a need for the in-
formation. As a result, our actions may have legal,
judicially reviewable consequences and must be based
upon a complete record. The Act and our implement-
ing rule specify the procedures that OIRA must fol-
low. The bottom line is that we are responsible for
ensuring that the record is complete and constitutes a
justifiable basis for our decision, and that we adhere
to the required procedures in developing the record
and making our decision.

OIRA’s Role Under E.O. 12291 and E.O. 12498. In
contrast, our review under Executive Orders No.
12291 and No. 12498 derives from the President’s
constitutional authority over, and responsibility for
actions taken by, his executive officers in carrying out
the law. He has delegated his authority to review reg-
ulations to the Director of OMB. Thus, we conduct our
reviews on behalf of the Director and the President.

In conducting an Executive Order review, OMB does
not make final regulatory decisions—those are as-
signed by law to the heads of the respective agencies
and must in all cases remain the regulatory agency’s
responsibility. The decision is made by the regulatory
agency and the agency is accountable for both the ad-
equacy of the record of its rulemaking and for justify-
ing the substantive validity of the decision under the
applicable statutes. We review the draft regulations
of departments and agencies and advise whether the
draft rules and their analysis meet the President’s
regulatory principles, as set forth in Executive Orders
No. 12291 (Section 2) and No. 12498 (Section 1). As
the Executive Orders note, our review is not intended
to provide any third party with any procedural or
substantive right concerning the regulations.

Since some regulations contain collections of infor-
mation from the public, they are subject to our review
and approval under the Paperwork Reduction Act as
well as under Executive Order No. 12291.

THE DECISIONMAKING RECORD

The law generally requires that agencies must com-
pile a record of materials that justify their rulemak-
ing actions and that will serve as a basis for judicial
review. The regulatory agency is also required under
the Administrative Procedure Act to provide a con-
cise general explanation for any regulations adopted
by informal rulemaking and to explain, for example,
significant substantive differences between an NPRM
and a final rule, including new facts or data that the
agency has relied upon.

For most rulemakings the law requires only that
public comments on a proposed rule and certain un-
derlying scientific and empirical data be included
with a text of the notice of proposed rulemaking and a
final rule in the rulemaking record. The agency may,
and usually does, include in a preamble to a rule other
material in the record that is significant and relevant
to the rulemaking. But the rule must be based upon
and justified by the whole rulemaking record. Factual
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material that is not in the rulemaking record may not
be used as a basis for supporting a rule.

For paperwork reviews, OIRA is the decisionmak-
ing agency; we open and maintain that record. Our
decision to approve or disapprove is based upon this
record and must be justified by it. The record we com-
pile is the material that may be reviewed as the law
provides by the courts.

For reviews of regulations under Executive Orders
No. 12291 and No. 12498, the agency is the deci-
sionmaker; for judicial review, its rulemaking file, not
factual material available to us, is the relevant mate-
rial. In accordance with the Director’s Memorandum
of June 11, 1981 (attached), we make available mate-
rials we receive from the public to the regulatory
agency so it may consider such material and include it
in its records if it chooses to do so.

When we conduct reviews and give advice under
the Executive Orders, we and the agencies treat our
discussions in the same way we handle such consulta-
tion on other subjects—they are not generally dis-
closed. We will, however, make available upon re-
quest to the public all written information that we
receive from any member of the public that we con-
sider in our review, our final recommendation letter
(if any) to the agency under E.O. 12291, and, of
course, any material we submit for inclusion in an
agency rulemaking record.

The following additional policies should be used as
guidance in implementing our responsibilities under
the Paperwork Reduction Act of 1980 and Executive
Orders No. 12291 and No. 12498.

RECORDS MAINTENANCE

Each OIRA supervisor is responsible for ensuring
that the relevant documents are placed in the proper
files on matters under their supervision.

Any supervisor (including the Administrator and
Deputy Administrator) who receives written com-
ments directly from a member of the public will
promptly send a copy of the comments to the appro-
priate Desk Officer.

Any comments that would otherwise be included in
the public record but for which the commentor pro-
poses to limit public access should not be accepted
without the approval of the Deputy Administrator.
Jim MacRae is responsible for periodic review and
disposition of all files for the purpose of retention,
storage, or destruction, in accordance with the poli-
cies set forth below. Except in unusual circumstances,
all documents that are not required by law to be re-
tained should be disposed of when the documents that
are required to be retained are transferred to the Fed-
eral Records Center.

» Paperwork Reduction Act of 1980

— Because the written materials in our dockets
are the documentary basis for our paperwork
decisions and also constitute a basis for the
public to review and comment to us on the pro-
posed agency action, paperwork clearance

dockets must be kept accurate, timely, and
complete. To that end, Desk Officers should
place in the docket, promptly after its receipt
at Ol\gB, any material that should be in the
record.

The record should include the following
material:

- Agency proposal and any revisions;
- OMB worksheet;

— All written comments from the public and
other government agencies;

- Evidence of final OMB action.

After final action (approval or disapproval),
the record should be retained in the reading
room for at least 6 months. At least twice a
year the Reports Management staff will review
the files and send to the Federal Records Center
all records for which final action has been com-
pleted for at least six months. The records will
be classified as ‘‘temporary” for the Federal
Records Center.

¢ Executive Order No. 12291
— Because the head of the regulatory agency, not

OMB, is the decisionmaker on all rulemaking
issues that come to us under E.O. 12291, we
will routinely make available to the appropri-
ate regulatory agency copies of all written ma-
terials that we receive from members of the
public during the rulemaking proceeding and
that are relevant to a particular informal
rulemaking.

The Desk Officer should also send to the public
reading file within three days after receipt a
copy of any such comments received from
members of the public.

The Desk Officer should send a copy of the final
OMB written recommendation to the agency (if
any) to the public reading file within three
days after transmittal to the agency.

The following material will zot be made public,
but, in addition to the final written OMB recom-
mendations/views to the agency (if any), will
be retained as part of the regulatory files:

— draft and proposed agency materials;
- OMB worksheets; and

- internal OMB and interagency documents as
described by 6 U.S.C. 5652(b)(5).

After completion of the OIRA review, the regu-
latory files should be retained for at least six
months. At least twice a year, the Reports Man-
agement staff, assisted by the other Branches,
will review the files and segregate all files for
which the reviews have been completed for at
least six months. All files of rules that were
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‘“consistent, with no change’ will be sent to the
Federal Records Center. All other files will be
retained within the NEOB for one year, then
sent to the Federal Records Center. All files
sent to the Federal Records Center will be clas-
sified as ‘‘temporary.”

PUBLIC ACCESS TO OUR DOCKETS AND
RECORDS

FOIA requests should be handled in accordance
with OMB FOIA procedures. In addition, we have cus-
tomarily made our paperwork dockets and written in-
formation from the public available for inspection.

Notwithstanding the increased Secret Service se-
curity precautions in the New Executive Office Build-
ing, we must continue to make access to our public
records as simple as possible. All clearances should be
arranged through Jim MacRae’s office, ext. 6880.

To avoid confusion and misunderstanding, visitors
should be told at the time clearance is sought that
their clearance is limited to the public reading room.
If the individual who has been cleared does not arrive
at the reading room shortly after their scheduled
clearance time, Jim MacRae should be notified. Jim
will alert the Secret Service, which will take appropri-
ate action. We cannot permit individuals who are
cleared into the building for the reading room to roam
through the building.

» Paperwork Reduction Act of 1980

— Current and recent records of paperwork
clearance actions will be maintained in such a
way as to be readily accessible to members of
the public (with exceptions as provided in 5
CFR 1320.18). These files, which are the com-
plete and official record for clearance pur-
poses, will be kept in NEOB 3201, the reading
room. They will be accessible to the public dur-
ing normal business hours—9:00 am-5:30 pm.

« Executive Order No. 12291 and No. 12498

— We will maintain two types of documents in
our public files relating to regulatory re-
views—all comments received from any mem-
ber of the public, and all our final recommenda-
tion letters to agencies under Executive Order
No. 12291. These files will also be accessible to
the public in the reading room during normal
business hours.

MEETINGS WITH MEMBERS OF THE PUBLIC
(including telephone contacts)

¢ Paperwork Reduction Act of 1980

— Any Desk Officer or supervisor may meet with
members of the public to discuss and receive
data and facts that are relevant to a
paperwork clearance decision.

— Consistent with the policies of this memoran-
dum and available time, OIRA staff must be
equally accessible to all members of the public.

— Inmaking our paperwork decision, we will con-
sider only information that we receive in writ-
tng. The OIRA staff should make this policy
clear during any conversation with members of
the public, and should advise them to submit
their comments in writing to both OMB and the
agency concerned.

— OIRA staff may provide the public with infor-
mation regarding the status of our paperwork
decisionmaking process and the material and
factual basis of our review, but should refrain
from discussing their views of the issues or
speculating on the outcome of the review.

— If an information collection requirement is con-
tained in a proposed rule, any discussion with
members of the public must be limited exclu-
sively to the information collection request.

— Other procedures concerning paperwork re-
views are set forth in 5 CFR 1320 and the Act
itself.

o Executive Orders No. 12291 and No. 12498

— Inquiries from persons outside of the executive
branch about regulatory matters under Execu-
tive Orders No. 12291 and No. 12498 shall be
referred to the Deputy Administrator’s Office
or the appropriate agency.

— Consistent with the policies of this memoran-
dum and available time the Administrator and
Deputy Administrator will be accessible to all
members of the public.

— No one within OIRA except the Administrator
or Deputy Administrator will meet or talk with
members of the public on Executive Orders No.
12291 and No. 12498 matters, unless specifi-
cally authorized by the Administrator or Dep-
uty Administrator.

— Members of the public should be advised to
submit their comments in writing to the appro-
priate agency if they wish to submit them to
OMB, as provided in the Director’s letter of
June 11, 1981, They should also be advised
that any materials submitted to us will be
made part of the public file and made available
to the appropriate agency.

ROBERT P. BEDELL
Deputy Administrator
Office of Information
and Regulatory Affairs

Attachment
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June 11, 1981

MEMORANDUM FOR HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES

Subject: Certain Communications Pursuant to Executive Order 12291, “Federal Regulation”

Regulatory relief is one of the cornerstones of Presi-
dent Reagan’s program of economic recovery. As an
important step in achieving regulatory relief, on Feb-
ruary 17, 1981, the President issued Executive Order
12291, “Federal Regulation.” This memorandum ex-
plains how the Presidential Task Force on Regulatory
Relief and the Office of Management and Budget
(OMB) will communicate with the public and the
agencies regarding proposed regulations covered by
E.O. 1229]. It also describes certain obligations of the
public and agencies in this regard.

A major purpose of the Executive Order is to ensure
that, to the extent permitted by law, regulatory deci-
sions are based upon sound analysis of the potential
consequences. Toward this end, a comprehensive fac-
tual basis is essential to assist agencies and other in-
terested parties in assessing the economic and other
ramifications of proposed regulations.

Under the Executive Order, both the Task Force and
OMB will be reviewing factual materials related to
regulatory proposals. Both the public and the agen-
cies should understand that the primary forum for
receiving factual communications regarding proposed
rules is the agency issuing the proposal, not the Task
Force or OMB. Factual materials that are sent to the
Task Force or OMB regarding proposed regulations
should indicate that they have also been sent to the
relevant agency. Pursuant to this policy, the Task
Force and OMB will regularly advise those members
of the public with whom they communicate that rele-
vant factual materials submitted to them should also

be sent to the agency for inclusion in the rulemaking
record. Accordingly, agencies receiving such materi-
als from the public should take care to see that they
are placed in the record.

On occasion, the Task Force staff and OMB will re-
ceive or develop factual material which they believe
should be considered by an agency during a particular
informal rulemaking. In accordance with advice pro-
vided by the Department of Justice, such material,
when submitted to an agency for its consideration,
will be identified as material appropriate for the
whole record of the agency rulemaking.

Two additional matters should be noted. First, our
procedures will be consistent with the holding of and
policies discussed in Sierra Club v. Costle, No.
79-15656, slip op. at 212-20 (D.C. Cir. April 29, 1981).
Second, these procedures apply only to informal
rulemaking proceedings and are not in any sense in-
tended to affect the more stringent ex parte rules ap-
plicable to agency adjudications and formal rulemak-
ings. (Such proceedings are expressly intended by
Congress to bé more in the nature of formal judicial
proceedings and involve bars against various forms of
ex parte communication.)

DAVID STOCKMAN
Director

Office of Management
and Budget
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Mr. A. JAMES BARNES
Deputy Administrator
Environmental Protection Agency

In recent discussions, you have asked us to review
our present practices to ensure that factual informa-
tion pertaining to EPA’s rulemaking activities that is
made available to us by members of the public is also
made available to EPA in a timely manner.

We have reviewed our procedures and we believe
that our general policies and practices under Execu-
tive Order No. 12291 are sound. However, in response
to your request, we would propose certain additional
procedures, beyond our existing policies and prac-
tices, which, if they are acceptable to you, we would
be willing to undertake on an experimental basis.

Background

Our existing procedures implement guidance pro-
vided to us by the Attorney General in an opinion of
April 24, 1981, entitled ‘““Contacts between OMB and
Executive Branch Agencies Pursuant to Executive Or-
der 12291."” It complements an earlier analysis by the
Attorney General of the legal basis of the Executive
Order (Memorandum re: Proposed Executive Order
entitled “Federal Regulation,” dated February 13,
1981). Both opinions of the Attorney General are en-
closed (Tabs A and B).

The earliest of these two opinions of the Attorney
General concluded that Executive Order No. 12291,
which established the regulatory review process ad-
ministered by the Office of Information and Regula-
tory Affairs was a lawful exercise of the President’s
Constitutional authority—

“to ‘supervise and guide’ Executive Officers in ‘their con-
struction of the statutes under which they act in order to
secure that unitary and uniform execution of the laws
which Article II of the Constitution evidently contem-
plated in vesting general executive power in the President
alone’ Myers v. United States, 272 U.S. 52, 135 (1926).”

The second opinion of the Attorney General of
April 24, 1981, concluded, in part that:

— The Office of Information and Regulatory Af-
fairs, to which the authority of the Director of
OMB under Executive Order No. 12291 has
been delegated, ‘‘may freely contact agencies
regarding the substance of proposed regula-
tions, and may do so by way of telephone calls,
meetings, or other forms of communication un-
available to members of the public.”

— “[Dlisclosure obligations, if any, lie with the
rulemaking agency and not with [OIRA].”

— “[OIRA] is therefore under no legal disability
with respect to contact with rulemaking agen-

May 30, 1985

cies. At most, [OIRA] could adopt procedures as
a matter of policy to assist the agencies in com-
plying with our recommendation or with rules
fashioned by the agencies themselves...”
(p. 4).

This opinion, written before the seminal decision of
the United States Court of Appeals for the District of
Columbia Circuit in Sierra Club v. Costle, 657 F.2d
298 (1981), concluded that the judicial decisions is-
sued until that time were “confused’ as to whether an
agency must include in its rulemaking record for judi-
cial review factual information received by the
agency from officials of the Executive Office of the
President (EOP). The Attorney General therefore rec-
ommended that agencies include such factual infor-
mation in their records in order to avoid the possibil-
ity of judicial reversal. The Attorney General did not,
however, require or recommend inclusion of commu-
nications under the Executive Order that form part of
the agency’s deliberative process, i.e., legal and policy
arguments, analyses of the facts, and factual data
that cannot reasonably be segregated from delibera-
tive material.

To implement the recommendations of the Attorney
General, OMB Director David A. Stockman issued a
Memorandum for the Heads of Executive Depart-
ments and Agencies on June 11, 1981, entitled *‘Cer-
tain Communications Pursuant to Executive Order
No. 12291, ‘Federal Regulation’’ (Tab C). That Memo-
randum emphasized ‘‘that the primary forum for re-
ceiving factual communications regarding proposed
rules is the agency issuing the proposal, not the Task
Force or OMB.”

This emphasis on the agency as the forum for re-
ceiving factual communications merely reflects, of
course, the fact that the Executive Order does not
divest an agency head of authority provided by law or
the legal requirement that agency rules must be based
upon the rulemaking record.

Since these procedures were implemented, the
court’s decision in Sterra Club has clearly established
the propriety of contacts between EOP officials and
agencies concerning rulemaking—indeed, it has
demonstrated their importance for proper policy
guidance of this critical aspect of government activ-
ity—and demonstrated that the procedures recom-
mended by the Attorney General and implemented by
the Director’s Memorandum go well beyond what is
required by law.

Written Materials from Persons Outside the
Executive Branch

The Director’s Memorandum provided that:

— Factual materials that are sent to the Presiden-
tial Task Force on Regulatory Relief or OIRA
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regarding proposed regulations should indi-
cate that they have also been sent to the rele-

. vant agency. Pursuant to this policy, the Mem-
orandum noted that the Task Force and OIRA
would regularly advise those members of the
public with whom they communicated that rel-
evant factual materials submitted to them
should also be sent to the agency for inclusion
in the rulemaking record.

— Accordingly, agencies receiving such materials
from the public should take care to see that
they are placed in the record.

— On occasion, the Task Force staff and OIRA
would receive or develop factual material that
they believed should be considered by an
agency during a particular informal rulemak-
ing. The Memorandum provided that, in accor-
dance with advice provided by the Department
of Justice, such material, when submitted to an
agency for its consideration, would be identi-
fied as material appropriate for inclusion in the
record of the agency rulemaking.

To further implement the recommendations of the
Attorney General, OIRA established additional proce-
dures, as a matter of policy, beyond the requirements
of law and the recommendations of the Attorney Gen-
eral. Thus, we have uniformly and consistently made
available to Members of Congress, the agencies, and
the public copies of documents concerning an agency
rulemaking that we have received from persons who
are not officials or employees of the executive branch.
We also strive to maintain copies of all such docu-
ments in our materials that are available for public
review.

In addition to such materials being lodged in our
public files and copies being made available upon re-
quest, you have asked whether copies of such docu-
ments that pertain to EPA rules could be routinely
sent to EPA to help ensure that such materials are
included, if appropriate, in EPA rulemaking dockets.
In order to accommodate you, we will send to the Gen-
eral Counsel of EPA copies of all such documents that
we receive from persons outside the executive
branch. We will seek to provide these copies within
five working days of their receipt in OIRA.

Non-written Communications with Persons Outside
the Executive Branch

As you know, our practice with regard to non-writ-
ten communications with persons outside the Federal
Government, e.g., telephone calls and meetings, is to
constrain communications that pertain to proposed

1 As the court stated in Sierra Club v. Costle, *Under our system of
government, the very legitimacy of general policymaking per-
formed by unelected administrators depends in no small part upon
the openness, accessibility, and amenability of these officials to the
needs and ideas of the public from whom their ultimate authority
derives, and upon whom their commands must fall.. . . Further-
more, the importance to effective regulation of continuing contact

agency rules. Only the Administrator and I (or OIRA
employees specifically authorized by us in unusual
circumstances) are authorized to communicate with
persons outside the Federal Government on the sub-
stance (as opposed to the status) of rules that are sub-
ject to review under Executive Order No. 12291.
These restrictions also apply to our review of
rulemaking activities pursuant to Executive Order
No. 12498. These restrictions do not apply to the
other functions and activities of OIRA, such as our
review of information collection requests under the
Paperwork Reduction Act of 1980, even if an informa-
tion collection request is contained in a proposed rule.
In this latter circumstance, different procedures ap-
ply. See 5 CFR Part 1320 (Tab D) and OIRA Proce-
dures Memorandum #3 (Tab E). The limitations noted
above do, however, apply to the parts of a rule that do
not contain an information collection request.

Obviously, senior officials in OIRA must be able to
communicate freely with members of the public and
persons within the Federal Government, just as the
senior officials in EPA do.! We have, however, limited
such communications essentially to the Administra-
tor and Deputy Administrator. Furthermore, even
Doug and I usually do not communicate with persons
outside the Federal Government on proposed agency
rules while they are under review pursuant to Execu-
tive Order No. 12291.

Notwithstanding these procedures applicable to all
rules subject to the Order, you have asked whether
specific additional procedures could be fashioned to
apprise EPA of factual information that becomes
available to us as a result of non-written communica-
tions with persons outside the Federal Government
and that pertain to proposed EPA rules. Before
describing what we believe is appropriate, it is useful
first to deal with an approach we have rejected and
the reasons why.

6‘Lo gging))

Although you have not suggested it, we believe that
a general “logging’’ program or some variant thereof,
particularly between and within executive agencies
and entities, would not be an acceptable solution and
would, as a general matter, be bad policy. The Attor-
ney General’s opinion of April 24, 1981, confirms this
at pages 7-9 (Tab A). This view is also reflected in
Sierra Club v. Costle, 657 F.2d 298, 404-408 (1981);
prior congressional consideration of the issue (see pp.
3-4, Tab A); and, EPA’s own stated position on the
matter (Tab F).

In a nutshell, here is why we think a general ‘“log-
ging’’ system is a bad idea.

with a regulated industry, other affected groups, and the public
cannot be underestimated. Informal contacts may enable the
agency to win needed support for its program, reduce future en-
forcement requirements by helping those regulated to anticipate
and shape their plans for the future, and spur the provision of
information which the agency needs.” 667 F.2d 298, 400-1 (1981).
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« It is unnecessary. There would be no adverse legal
consequence even if we were to have information
that is not in the agency record. An agency rule
must be based on material in the record. Since EPA
cannot rely on information it does not have to sup-
port a rule, see 657 F.2d 401, factual information
that might be available to us from persons outside
the Federal Government, that is not also made
available to EPA, is not pertinent. Furthermore,
an agency has no use for who-talked-to-whom
entries.

» Imposition of a logging requirement would im-

properly interfere with the communication of pol-

icy views within the executive branch and the de-
liberative process itself. The court in Sierra Club
rejected this approach. This was also a basis for

Congress’ rejection of the proposal to apply ‘‘ex

parte’” requirements to informal rulemaking. See

pages 3 and 4 of Tab A, particularly footnotes

5-8.

It is contrary to the ‘legislative model” of infor-

mal rulemaking? adopted by the Congress.

It would divert attention from whether the

agency’s decision is a good one—the substantive

issue—to how the agency made the decision.

+ It would establish a paperwork blizzard if all par-
ticipants in all discussions were required to “log”
all communications on the thousands of rules con-
sidered every year. This would be nothing short of
a bureaucratic nightmare to administer.

+ A “logging requirement’’ would be impossible to
“define.” When would it begin? Who would it
cover? When would it end? What would it consist
of? There are neither practical nor principled an-
swers to these questions.

*» Such a procedure would logically require the
agency to log all of its internal deliberative discus-
sions also—a practical impossibility.

2Where agency action resembles judicial action, where it involves
formal rulemaking, adjudication, or quasi-adjudication among
“conflicting private claims to a valuable privilege,” the insulation
of the decisionmaker from ex parte contacts is justified by basic

Additional Procedures

Nonetheless, in order to increase the amount of fac-
tual information that is available to EPA for its
rulemaking decisions, and to respond to your request,
we propose the following procedure which, if accept-
able to you, we would try for a period of time and then
reassess with you.

Whenever the Administrator or I have a meeting or
a telephone call with a person outside of the executive
branch concerning a proposed EPA rule subject to Ex-
ecutive Order No. 12291, and that meeting or tele-
phone call provides factual information that we are
not confident has also been provided to EPA, either
the Administrator or I will call the General Counsel of
EPA and advise him of the communication and of the
relevant factual information. EPA can then do what-
ever it deems appropriate with regard to the informa-
tion reported to the General Counsel. Furthermore,
with respect to scheduled meetings, if any, we will try
for a period of time and for a few rulemakings to pro-
vide an opportunity for senior officials of EPA to at-
tend and participate, if they choose to do so. After
some experience, we will reassess this procedure, as
well.

Please let me know if you believe that we should
initiate these procedures.

ROBERT P. BEDELL
Deputy Administrator
Office of Information and
Regulatory Affairs

Enclosures

notions of due process. But where agency action involves informal
rulemaking of a policymaking sort, the concept of ex parte contacts
is of more questionable utility.
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I. INTRODUCTION

This report provides information on the implemen-
tation of President Reagan’s Executive Order No.
12291 for the year ending December 31, 1986. It also
describes trends in regulatory activity during the past
decade.

Executive Order No. 12291, signed on February 17,
1981, established within the Executive branch a
mechanism for improving Federal regulatory activi-
ties. The purposes of the Executive Order are to con-
trol the growth of Federal regulation and to ensure
that individual regulations are well reasoned, eco-
nomically sound, and coordinated with the policies of
other agencies. In particular, the Order requires that
all new regulations, to the extent permitted by law,
adhere to the following principles:

¢ Agencies must base regulations upon adequate in-
formation concerning the need for and the conse-
quences of the proposed action.

» Agencies must not issue regulations unless the po-
tential benefits to society outweigh the potential
costs to society.

* Of the alternative approaches to a given regula-
tory objective, an agency must select the alterna-
tive involving the least net cost to society.

To ensure compliance with these principles, the
President ordered executive agencies to submit all
proposed and final regulations to the Office of Manage-
ment and Budget (OMB) for review before
publication.

These review policies and procedures are con-
ducted within statutory authorities. The Executive
Order guides Federal regulatory officials in exercising

621
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the discretion given them by statute. This statutory
discretion is often very broad, and may be ambiguous
or contradictory, but may be exercised only to the ex-
tent permitted by law. Where statutes clearly exclude
economic considerations, by their terms, any Execu-
tive Order policies to the contrary are overridden.
The Order applies to general policymaking, such as
“informal rulemaking’’ under the Administrative Pro-
cedure Act. It does not apply to adjudicatory
proceedings.

This is the sixth annual report on the Order’s imple-
mentation. Section II describes the requirements and
procedures of the Order. Section III presents detailed
information on the types of rules reviewed and the
types of actions taken by OMB in 1986. Comparisons
are then made between 1986 data and that of 1981
through 1985. Section IV examines the nature and ex-
tent of regulatory activity since 1977 by analyzing
certain statistics of Federal Register activity.

II. IMPLEMENTATION OF THE EXECUTIVE
ORDER

The Office of Information and Regulatory Affairs
(OIRA) in OMB oversees agency compliance with Ex-
ecutive Order No. 12291. OIRA seeks to ensure, on a
day-to-day basis, that agency regulatory activity re-
flects the President’s regulatory policies described in
the Order.

OIRA reviews “major’” regulations with special at-
tention. Regulations so designated have economic
costs of over $100 million annually, or are projected
to have significant effects on employment, inflation, or
industry viability. A regulatory impact analysis
(RIA) must accompany major regulations at both pro-
posed and final rulemaking stages. An RIA assesses
the costs and benefits of the action and its alterna-
tives. OMB may waive the RIA requirements in spe-
cial cases, for example, in order to expedite publica-
tion of an emergency regulation. Agencies must sub-
mit to OMB major proposed rules at least 60 days
before publication, and major final rules at least 30
days before publication.

Executive agencies must transmit nonmajor regula-
tions to OMB at least 10 days prior to planned publica-
tion. Executive Order No. 12291 does not require
agencies to prepare RIAs for nonmajor actions, but it
does require agencies to assure that their rules are
consistent with the Executive Order’s principles to
the extent permitted by law. Many agencies perform
an initial analysis of the economic impact of nonmajor
rules if they believe the rule will have a significant
effect, or if it will be useful in assessing the impact.

III. REVIEW OF REGULATIONS

A. Types of Rules Reviewed in 1986

OMB reviewed 2,005 agency rules in 1986 under Ex-
ecutive Order No. 12291. Nine agencies accounted for

80 percent of the rules reviewed (see Exhibit 1).
These agencies were: the Department of Agriculture
(418 rules), the Department of Health and Human Ser-
vices (281 rules), the Environmental Protection
Agency (197 rules), the Department of Transporta-
tion (196 rules), the Department of the Interior (144
rules), the Department of Commerce (129 rules), the
Department of Education (99 rules), the Office of Per-
sonnel Management (72 rules), and the Department of
Housing and Urban Development (68 rules).

Exhibit 2 shows the number of rules reviewed dur-
ing 1986 by each agency. Rules are classified as either
proposed or final, and either major or nonmajor. Of
the rules OMB reviewed in 1986, 40.3 percent were
proposed and 59.7 percent were final. Major rules con-
stituted 3.5 percent of all rules. Nonmajor final rules
were the predominant type of rule reviewed, compris-
ing 57.4 percent of the total of all rules reviewed. The
Department of Health and Human Services had the
largest number of major proposed rules (6), followed
by the Environmental Protection Agency (6), and the
Departments of Agriculture and Transportation (3
each). The Department of Agriculture had the largest
number of major final rules (19), followed by the De-
partment of Health and Human Services (9). Exhibit 3
lists by name all major proposed and final regulations
reviewed in 1986.

Exhibit 4 displays changes over the last 6 years in
the types of rules reviewed. The total number of rules
OMB reviewed in 1986 declined 9.3 percent from 1985
and dropped 28.56 percent from 1981. The number of
proposed rules in 1986 declined 24.7 percent from
1986 and 18.8 percent from 1981. The number of final
rules reviewed in 1986 rose 5.2 percent from 1985 and
declined 32.5 percent from 1981. The number of ma-
jor rules in 1986 increased 22.0 percent from 1985
and rose 16 percent from 1981. The percentage-
change comparisons with 1981 activity understate
somewhat the decline in rulemaking actions, since the
Executive Order review process operated for less
than a full year in 1981.

Exhibit 5 shows, by agency, the number of rules
reviewed during each of the last 6 years. Comparing
1986 with 1981, the greatest percentage decline in the
total number of rules occurred at the Environmental
Protection Agency (-73.2 percent), the Department of
the Treasury (-38.2 percent), and the Department of
Agriculture (-36.4 percent). The Small Business Ad-
ministration experienced the largest percentage in-
crease since 1981 (200.0 percent), followed by the De-
partment of Health and Human Services (140.2 per-
cent), the Department of Defense (125.0 percent), and
the Office of Personnel Management (89.6 percent).
The large percentage increases for the Department of
Defense and the Small Business Administration may
be deceptive, however, since they represent very
small absolute increases.



APPENDIX IV

623

EXHIBIT 1.

EXECUTIVE ORDER 12291
TOTAL REVIEWS - BY AGENCY

OPM 3.6%
ED 5%

DOC 6.5%

DOI 7.2%

DOT 9.7% |

EPA 9.8%

1986

HUD 3.4%

HHS 14.1%

USDA 20.8%

OTHER 20%
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EXHIBIT 2. TYPES OF RULES REVIEWED DURING 1986 BY AGENCY

Total Nonmajor Major
Agency rules NPRM Final NPRM Final

AEICUILUNE . . . . .t ittt e e e e e e e 418 143 253 3 19
Health and Human Services . ... ... ... it tii ettt st nnneetnnnseenessan 281 107 169 6 9
Environmental Protection Agency . . . ..o vttt e e e e 197 87 103 5 2
TransPOrtation . . . .. vt i ittt e e e et i e e e 196 88 101 3 4
BT L o 144 60 79 1 4
1073413117 o 129 48 80 1 0
O 10T\ Lo AN 99 43 56 0 0
Office of Personnel Management . . .. .. ..ot e iie et un st ononneseoeinnerennosaness 72 28 44 0 0
Housing and UrbanDevelopment . ... ..... ...ttt 68 22 43 2 1
Veterans Administration . . ... ..o v ii ittt ittt et rat it i e 62 28 34 0 0
14T+ 56 28 25 1 2
B 1T 5 46 22 24 0 0
General Services Administration. . . .. ... ... ... i i i i e e e 41 8 33 0 0
Small Business Administration . . .. ... ittt i e e e e e 30 4 21 1 4
Federal Emergency Management ABEeNCY . . . v v vt v vt i ve ti e iin s ianeennennenssosenns 24 13 11 0 0
T CASULY & i v vttt it i te e as et e ten s et aennesaesnnesonesoneenaesosnnoennsonsa 21 7 14 0 0
033 5N 16 9 b 2 0
National Aeronautics and Space Administration . . .............. ... i i, 15 2 18 0 0
National Archives and Records Administration .............. ... ... . ... 13 6 8 0 0
Department of Defense .. ... ..o v ittt ittt ittt et e e e e e 9 1 7 0 1
Railroad Retirement Board . . . . . .. i it ittt ittt i it it et e e e 8 2 6 0 0
Pension Benefit Guaranty Corporation . . .. ... ..ottt ittt tinier ettt 7 5 2 0 0
Other Temporary CommISSIONS . . . . .o . v ittt ittt ettt eneennnsoensoeoesanennns 6 0 6 0 0
Panama Canal Commission . . . ... .. ittt ittt ittt re it tae e e 6 2 4 0 0
U.S. Information AZeNCY . . .. v ittt ittt ietneeenteenenneneneteanaesnoennenens 6 6 1 0 0
Committee for Purchase from the Blind and Other Severely Handicapped .................. 4 1 3 0 0
National Endowment for the Humanities .. .......... .. . 0 ittt inennnnn. 4 2 2 0 0
337 4 3 1 0 0
Equal Employment Opportunity Commission . .............. 0ttt nenennn 3 1 2 0 0
Institute of MUSEUM Services . ... ... viv ittt ittt ittt ettt aneanraosooanannas 3 2 1 0 0
Navajo Hopi Indian Relocation Commission . .......... ... .ot iinernnn. 3 0 3 0 0
U.S. International Development Cooperation Agency. . . ... .. v vt v inn it et eesenas 3 1 2 0 0
Tennessee Valley Authority .. ... ...ttt ittt tiinteineetinenenearoneerneonnoaens 2 2 0 0 0
Advisory Council on Historic Preservation . . .. ...... o i iiiiiinn it ieneanienennenas 1 0 1 0 0
Council on Environmental Quality . . . . . ... ..ottt ii i i i e e e e 1 0 1 0 0
Commissionon CivilRights . .. ... ... . i i e 1 1 0 0 0
Executive Officeofthe President . . . . .. .. ... v it ittt it it ittt e ineansas 1 1 0 0 0
Merit Systems ProtectionBoard . ... ...... ... ... i i e i e, 1 1 0 0 0
National Science Foundation ......... ... ..ttt oiinneeeennrionenennnas 1 0 1 0 0
Office of Science and Technology POLiCY ... ..o o v ittt ittt ittt ie i tn i ian s eannnenns 1 0 0 0 1
Pennsylvania Avenue Development Corporation. . ... ...... ... 00t iirnennnenens 1 0 1 0 0
BT T X o) o T T 1 1 0 0 0

L7 O N 2,006 783 1,160 2B 47

Percentage of total . . . . .. ...ttt i i e i et i e e e 1000 39.1 bH74 1.2 23

EXHIBIT 3. MAJOR PROPOSED AND FINAL RULES REVIEWED DURING 1986
Magor Proposed Rules End-Stage Renal Disease Program: Composite
Department of Agriculture Rates and Methodology for Determining Rates
1987 Wheat Program Medicare Economic Index
1987 Feed Grain Program Medicare Reasonable Charge Limitation Payment

1987 Upland Cotton Program Proposed
Determinations

Department of Commerce
Deep-Seabed Mining—Commercial Recovery

Department of Energy
Basis for Defense Waste Fees
Fees for Defense High-Level Waste Disposal by the
Office of Civilian Radioactive Waste Management

Department of Health and Human Services
Payment for Indirect Costs of Medical Education

for Anesthetic Services

Reasonable Charge Limitations for Cataract
Procedure

Lowest Charge Level

Department of Housing and Urban Development
Lead-Based Paint Hazard Elimination in Certain
FHA Single- and Multifamily Housing Programs
Lead-Based Paint Hazard Elimination in CDBG,
UDAG

Department of the Interior
Proposed 1986-87 Migratory Game Bird Hunting
Regulations (Preliminary)
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Department of Labor
Application of Fair Labor Standards Act to State
and Local Governments

Department of Transportation

Passenger Automobile Average Fuel Economy
Standards, Model Years 1987-88

Light Truck Average Fuel Economy Standards,
Model Years 1988-89

Passenger Automobile Average Fuel Economy
Standards, Model Years 1987-88 (Supplemental
NPRM)

Environmental Protection Agency

Hazardous Waste Management System: Toxicity
Characteristic

Proposed Codification Rule

California List Land Disposal Restrictions and
Treatment Standards for Some Wastes

NSPS for Industrial-Commercial-Institutional
Steam Generators

Asbestos: Mining and Import Restrictions

Small Business Administration
Breakout Procurement Center Representative
Program

' Major Final Rules

Department of Agriculture

Joint Policy Statement on Regulation of
Biotechnology

Dairy Termination Program

Conservation Reserve Program

Conservation and Environmental Programs

1986-87 Milk Price Support Program

1987 Rice Program Proposed Determinations

1986 Wheat, Feed Grain, Upland Cotton and Rice
Affirmation

Rice and Upland Cotton Programs

1986 Crop Sugar Beets and Sugarcane Price
Support Loan Rates

Rice and Upland Cotton Progams

1986-87 Milk Price Support Program—Price
Support Level and Commodity Credit Corporation
Purchase Prices

Disaster Payment Program for 1986 Crops

Tobacco (Guaranteed Production Plan) Crop
Insurance

Resource Limits and Sales Taxes on Food Stamp
Purchases

Thrifty Food Plan and Deductions

“Clear Title” Provision of the Food Security Act

Disaster Payment Program for 1986 Crops

Highly Erodible Land and Wetland Conservation

1986 Through 1990 Crops Sugar Beets and
Sugarcane Price Support Loan Program

Department of Defense
Administrative Rulemaking

Department of Health and Human Services

Joint Policy Statement on Regulation of
Biotechnology

Joint Policy Statement on Regulation of
Biotechnology (Resubmission)

Payment for the Costs of Malpractice Insurance

Liability for Certain Noncovered Services

Medicare FY1986 Changes to the Inpatient
Hospital Prospective Payment System

Medicare Elimination of Periodic Interim
Payments and Methodology

End-Stage Renal Disease Program: Composite
Rates and Methodology

20 CFR 404, Subparts C, D, and G

Medicare Program, Reasonable Charge Payment
Limits for Anesthesia Services

Department of Housing and Urban Development
Lead-Based Paint Hazard Elimination in Public and
Indian Housing

Department of the Interior

Open Season Dates for Hunting Migratory Game
Birds in Alaska, Puerto Rico, and the Virgin
Islands 1986-87 Season

Late Season Migratory Bird Hunting Regulations

Nontoxic Shot Zones for 1987-88 and Subsequent
Waterfowl Hunting Seasons

Nontoxic Shot Approval Procedures

Department of Labor
Application of Fair Labor Standards Act to
Employees of State and Local Governments
Joint Policy Statement on Regulation of
Biotechnology

Department of Transportation

Nondiscrimination on the Basis of Handicap in
DOT Financial Assistance Programs

Light Truck Average Fuel Economy Standards,
Model Year 1988

Passenger Automobile Average Fuel Economy
Standards, Model Years 1987-88

Intervals for Drydocking and Tailshaft
Examination on Inspected Vessels

Environmental Protection Agency
Solvents and Dioxins Land Disposal Restrictions
Joint Policy Statement on Regulation of
Biotechnology

Office of Science and Technology Policy
Joint Policy Statement on Regulation of
Biotechnology

Small Business Administration
Small Business Size Standards: Wholesale Trade
Small Business Size Standards: Definition of Small
Business
Minority Small Business and Capital Ownership
Definition of Small Business for Dredging
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EXHIBIT 4. COMPARISON OF RULES REVIEWED DURING 1981-86 BY TYPE

Number Percentage change
Type of rule 1981 1982 1983 1984 1985 1986 1981-82 1982-83 1983-84 1984-85 1986-86 1981-86
Nonmajor:
Proposed ........... 971 1,024 1,044 945 1,063 783 5.6 2.0 -9.6 114 -26.6 -19.4
Final .............. 1,735 1,628 1,377 1,101 1,100 1,150 -11.9 -9.9 -20.0 -0.1 4.6 -33.7
Total 2,706 2,662 2,421 2,046 2,163 1,933 -6.7 -6.1 -16.6 5.2 -10.2 -28.6
Major:
Proposed ........... 24 29 22 33 20 26 20.8 -24.1 50.0 -39.4 26.0 4.2
Final .............. 38 b1 39 26 38 47 34.2 -23.6 -36.9 52.0 23.7 23.7
Total 62 80 61 58 59 72 29.0 -23.8 -4.9 1.7 22.0 16.1
All:
E.O. Not Applicable ... 35 1 0 0 0 0 -97.1 -100.0 NA NA NA -100.0
Proposed ........... 995 1,063 1,066 978 1,073 808 5.8 1.2 -8.3 9.7 -24.7 -18.8
Final .............. 1,773 1,679 1,416 1,126 1,138 1,197 -10.9 -10.3 -20.6 1.1 5.2 -32.6
Total 2,803 2,633 2,482 2,104 2,211 2,006 -6.1 -6.7 -16.2 9.3 -28.6

EXHIBIT 6. TWENTY MOST ACTIVE RULE-PRODUCING AGENCIES, COMPARISON OF RULES REVIEWED 1981-86

Number Percentage change
Agency 1981 1982 1983 1984 1985 1986 1981-82 1982-83 1983-84 1984-85 1985-86 1981-86
USDA .......ccvveeunnn 667 692 561 480 406 418 5.3 -20.4 -12.9 -15.4 3.0 -36.4
HHS ................ ... 117 272 294 198 212 281 132.5 8.1 -32.7 7.1 326 140.2
EPA ........ .. 734 340 268 302 302 197 -53.7 -21.2 12.7 0.0 -34.8 -73.2
DOT ......coviiiinnnnn, 285 226 226 217 253 196 -21.1 0.0 -3.6 16.6 -22.5 -31.2
DOI.........covvieinnn. 147 248 240 132 161 144 68.7 -3.2 -45.0 22.0 -10.6 -2.0
DOC .......coiiiiiinnnn 162 147 121 107 113 129 9.3 -17.7 -11.6 5.6 14.2 -20.4
ED ..ottt 77 52 60 104 109 99 -32.6 -3.8 108.0 4.8 -9.2 28.6
OPM ......... .t 38 49 66 45 69 72 28.9 32.7 -30.8 63.3 4.3 89.6
HUD................... 74 130 111 108 90 68 76.7 -14.6 2.7 -16.7 -24.4 -8.1
7 69 70 69 70 65 62 14 -1.4 1.4 -7.1 -4.6 -10.1
DOL .......ciiiinnnnn. 83 49 49 36 38 56 -41.0 0.0 -28.6 8.6 474 -32.6
DOJ ...t 53 51 72 46 78 46 -3.8 41.2 -36.1 69.6 -41.0 -13.2
GSA ... ... .. 66 62 86 62 85 41 10.7 37.1 -27.1 37.1 -561.8 -26.8
SBA ... ... i 10 16 20 31 19 30 60.0 25.0 66.0 -38.7 67.9 200.0
FEMA .................. 16 6 29 16 26 24 -62.6 383.3 -44.8 62.5 7.7 50.0
TREAS ................. 34 33 63 44 26 21 -2.8 60.6 -17.0 -40.9 -19.2 -38.2
DOE ........convvennn.. 53 49 34 25 19 16 -7.6 -30.6 -26.6 -24.0 -15.8 -69.8
NASA ........ .o, 10 11 13 11 26 156 10.0 18.2 -15.4 127.3 -40.0 50.0
NARA.........c¢ooiinunn NA NA NA NA 9 13 NA NA NA NA 44.4 NA
DOD ....coviiiiiiinnnn 4 9 13 7 17 9 125.0 444 -46.2 1429 -47.1 126.0

B. Types of Actions Taken on Rules

Exhibits 6 through 9 summarize the actions taken
on agency rules under Executive Order No. 12291
during 1986. Exhibit 10 compares OMB’s action dur-
ing 1986 with actions in previous years.

Of the 2,005 rules revised during 1986, OMB found
that 68.3 percent were consistent with the principles
of the Executive Order as submitted; 22.9 percent
were consistent with the Order after the agency
adopted changes during the review period; 1.4 per-
cent were found inconsistent with the Order and re-
turned to the agency for reconsideration; and agen-
cies withdrew another 2.8 percent. Emergency rules
and rules subject to statutory or judicial deadlines
constituted 4.3 percent of all 1986 rules, and 0.2 per-
cent were sent improperly or were exempt.

Exhibit 6 shows the number of rules in these catego-
ries that OMB reviewed during 1986 by each agency.

Exhibit 7 shows the percentage of rules in each cate-
gory for the 20 most active rulemaking agencies.

Exhibit 8 lists by name each of the 29 rules returned
for reconsideration in 1986. Exhibit 9 lists by name
each of the 54 rules withdrawn by agencies during
OMB review in 1986. OMB may return regulations for
reconsideration if it finds them to be inconsistent with
the principles of the Executive Order. Agencies may
withdraw rules during review because they have con-
cluded that the rules are inconsistent with the Execu-
tive Order or for other reasons. An agency may, for
example, wish to incorporate newly acquired infor-
mation into a rule.

Exhibit 10 compares OMB actions on agency rules
during the past 6 years. The percentage of rules OMB
found consistent with the Executive Order declined
rather steadily from 87.3 percent in 1981, to 68.3 per-
cent in 1986. At the same time, the percentage of rules
OMB found consistent after change increased from
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4.9 percent in 1981 to 23.1 percent in 1985, and
dropped slightly to 22.9 percent in 1986. The percent-
age of rules that agencies withdrew through 1985 in-
creased to 3.1 percent from 1.8 percent in 1981, de-
clining to 2.8 percent in 1986. The percentage of rules
that OMB returned for agency reconsideration has
fluctuated over the years but was 1.4 percent in 1986
compared to 1.6 percent in 1981. Through 1985, the
percentage of rules issued by agencies under emer-
gency, statutory, or judicial deadlines did not appreci-
ably change from the 1.4 percent recorded in 1981,
but it increased significantly in 1986 to 4.3 percent.

Exhibit 11 shows OMB’s average regulatory review
time by agency from 1981 to 1986 for all major and
nonmajor rules. Generally, review time for major
rules is longer than for nonmajor rules because of
their greater complexity and importance. In 1981,
OMB’s average review time for all major rules was 13
days; in 1986, it was 29 days. OMB'’s average review
time in 1981 for nonmajor rules was 9 days, as com-
pared to an average of 24 days in 1986. The 1986 av-
erage review time for all rules was 24 days—slightly
lower than 19865’s average of 27 days.

C. Exemptions

Executive Order No. 12291 authorizes the Director
of OMB to exempt classes of regulations from any or
all of the requirements of the Order. The exemptions
granted by OMB fall into four broad categories:
(1) rules that are essentially nonregulatory; (2) rules
that delegate regulatory authority to States; (3) rules
that largely or entirely affect individual entities and
that do not involve broader policy issues; and
(4) rules for which a delay of even a few days could
impose substantial costs and that are unlikely to in-
volve significant policy issues.

At the end of 1986, OMB had granted a total of 29
exemptions (some covering more than one of the cate-
gories above) to 8 agencies. Exhibit 12 lists these ex-
emptions. Most of the exemptions were established
during the initial years of the operation of the Execu-
tive Order. In each case, OMB determined that the ex-
empted regulations, as a class, were consistent with
the goals and requirements of the Executive Order.

OMB continues to review all ‘““major’ rules as defined
by the Executive Order regardless of class exemp-
tions. OMB may request that agencies submit specific
rules within an exempt class and may revoke exemp-
tions at any time.

IV. TRENDS IN REGULATORY ACTIVITY

Because there are no precise or agreed-upon meas-
ures of regulatory activity, we cannot measure the
precise effect Executive Order No. 12291 has had on
regulatory activity. It is useful, however, to compare
the number of pages and the number of total rule doc-
uments (proposed rule documents plus final rule docu-
ments) published in the Federal Register during dif-
ferent time periods.

Exhibit 13 shows the number of pages published in
the Federal Register from its inception in 1936
through 1986. There was little year-to-year change
until the 1970s, when the size of the Federal Register
increased dramatically. But in 1981, the year Execu-
tive Order No. 12291 went into effect, the growth in
the Federal Register ended.

For example, Exhibit 14 shows the number of pages
published in the Federal Register each month since
1977, and illustrates the effects of Executive Order
No. 12291 on the size of the Federal Register. In fact
the exhibit shows that since 1981, with but one excep-
tion, the size of the Federal Register has declined
precipitously. In 1981 through 1984, the number of
pages published in the Federal Register decreased—
there were 41.4 percent fewer pages in the Federal
Register in 1984 than in 1980. In 1985, the number of
pages rose modestly by 4.87 percent over 1984 levels.
But in 1986, the number of Federal Register pages
declined 11.3 percent to its lowest level since 1974.

Exhibit 15 depicts the total number of proposed and
final rule documents published since 1977. This chart
parallels the exhibit for pages published. It also indi-
cates that since Executive Order No. 12291 was is-
sued, Federal regulatory activity as represented by
documents issued has decreased.

Exhibits 16, 17, and 18 provide various measures
of regulatory activity since 1980.
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EXHIBIT 6. TYPES OF ACTIONS TAKEN ON AGENCY RULES DURING 1986

Consistent Returned Statutory or
Total without Consistent Withdrawn Returned for Sent judicial
Agency reviews change withchange by agency reconsideration improperly Emergency  deadline

Agriculture. .. ......... 418 294 71 15 16 17
Health and Human Services 281 162 104 8 0 1
Environmental Protection
Agency.............. 197 131 49
Transportation ......... 196 127 66
Interior .............. 144 111 29
Commerce ............ 129 80 7
Education............. 29 69 28
Office of Personnel
Management .......... 72 69 2
Housing and Urban
Development . ......... 68 39 20
Veterans Administration . . 62 49 9
Labor................ 656 17 37
Justice . .............. 46 44 1
General Services
Administration ........ 41 36
Small Business
Administration ........ 30 18
Federal Emergency
Management Agency . ... 24 21
Treasury ............. 21 17
Energy..........co.... 16 9
National Aeronautics and
Space Administration. . . . 15 13
National Archives and
Records Administration . . 13
Defense .............. 9
Railroad Retirement Board . 8
Pension Benefit Guaranty
Corporation .......... 7
6
6
6
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Other Temporary
Commissions . . ........
Panama Canal Commission .
U.S. Information Agency ..
Committee for Purchase
from the Blind and Other
Severely Handicapped . . .
National Endowment for
the Humanities ........
State . ...............
Equal Employment
Opportunity Commission .
Institute of Museum
Services .............
Navajo Hopi Indian
Relocation Commission . . .
U.S. International
Development Cooperation
Agency ........o0.u.
Tennessee Valley Authority
Advisory Council for
Historic Preservation . . . .
Council on Environmental
Quality . .............
Commission on Civil Rights
Executive Office of the
President ............
Merit Systems Protection
Board...............
National Science
Foundation . .......... 1
Office of Science and
Technology Policy ...... 1
Pennsylvania Avenue
Development Corporation . 1
PeaceCorps ........... 1

Total .............. 2,006 1,370 469
Percentageof total . ... 100.0 68.3 22.9

COO0 © OO © MNMOO © © OOk © =HMEHONOT Oh

W W W b

O = O AW W BT e W

N = W O [ DN =t = N =NO N WD NN O

-0 o oo © OO0 © OO0 © N

C O © oo ©o

o o © oo o COO0 © OO0 ©O OO o ©

(=} S oo © [=F=¥-}

S © © oo © SO0 © OO0 © OCC W © OoOoOm

[ S Y]
—_— O e O e O e D
OO = O o O O O OO0
(=N =] (=3 (=) - (=] (=R =] o [~
oo © © o o o0 O OO

odh|oo © © © © oo © oo
pojloo © © © © co © oo
—~p|joe © © © ©o oo © oo

bl

)
(=]

N
[T

0 on
0o




APPENDIX IV

629

EXHIBIT 7. TYPES OF ACTIONS TAKEN ON AGENCY RULES DURING 1986 BY PERCENTAGE

Percentage
Consistent Returned Statutory or
Total without Consistent Withdrawn Returned for sent judicial
Agency reviews change  with change by agency reconsideration improperly Emergency deadline
Agriculture. . .......... 418 70.3 17.0 3.6 1.0 0.2 3.8 4.1
Health and Human Services 281 b7.7 37.0 2.8 1.8 0.4 0.0 04
Environmental Protection
Agency .............. 197 66.6 24.9 3.6 2.6 1.0 0.0 1.6
Transportation . ........ 196 64.8 33.7 0.6 1.0 0.0 0.0 0.0
Interior .............. 144 77.1 20.1 2.1 0.0 0.0 0.7 0.0
Commerce ............ 129 62.0 5.4 1.6 0.8 0.0 17.1 13.2
Education............. 99 69.7 28.3 1.0 1.0 0.0 0.0 0.0
Office of Personnel
Management . ......... 72 95.8 2.8 0.0 0.0 0.0 1.4 0.0
Housing and Urban
Development . .. ....... 68 67.4 29.4 5.9 5.9 0.0 0.0 15
Veterans Administration . . 62 79.0 14.6 3.2 3.2 0.0 0.0 0.0
Labor................ 56 30.4 66.1 3.6 0.0 0.0 0.0 0.0
Justice . . ............. 46 95.7 2.2 0.0 0.0 2.2 0.0 0.0
General Services
Administration ........ 41 86.4 14.6 0.0 0.0 0.0 0.0 0.0
Small Business
Administration ........ 30 60.0 6.7 20.0 0.0 0.0 3.3 10.0
Federal Emergency
Management Agency .. .. 24 87.6 8.3 4.2 0.0 0.0 0.0 0.0
Treasury ............. 21 81.0 9.6 4.8 0.0 0.0 4.8 0.0
Energy...........v.un 16 56.3 18.8 12.6 12,6 0.0 0.0 0.0
National Aeronautics and
Space Administration. . . . 156 86.7 13.3 0.0 0.0 0.0 0.0 0.0
National Archives and
Records Administration . . 13 100.0 0.0 0.0 0.0 0.0 0.0 0.0
Defense .............. 9 77.8 22.2 0.0 0.0 0.0 0.0 0.0
AllOther ............. 68 8.8 1.6 0.0 1.6 0.0 0.0 0.0
Total .............. 2,005 68.3 22.9 2.8 14 0.2 2.2 2.1
EXHIBIT 8. REGULATIONS RETURNED TO AGENCIES FOR RECONSIDERATION DURING 1988
Agency/Title of regulation Type Received Reviewed
Department of Agriculture:
Rural telephone bankloanrate ............ ...ttt iin i enennn NPRM 11/03/86 12/04/86
Environmental Program . ... .. ... ...ttt inroritneisnonansecnenns NPRM 05/01/86 06/24/86
Definition and standards of identity for miscellaneous pork and beef products ...... Final 10/05/84 02/14/86
Food Stamp Program: simplified application and standardized benefit project . . .. ... Final 06/10/86 12/04/86
Department of Commerce:
Trademark automated searchsystemfees. . ............... ... .. .. v, Final 08/04/86 09/03/86
Department of Education:
OMB control MUMDeLS & . . . o v ittt ittt it et et e e e e e Final 06/04/86 06/12/86
Department of Energy:
Proposed basis for defense wastefees .............. ... ... iy NPRM 12/06/86 01/04/86
DOE financial assistance rules . . ... ... ..ottt it rtenrieereennsns NPRM 10/22/86 12/23/86
Department of Health and Human Services:
Aspartame as an inactive ingredient in humandrugproducts ... ............... Final 06/21/85 09/03/86
Exclusion of new alcohol/drug hospitals and units from the prospective payment
B8 17 (O Final 11/19/85 02/19/86
Standards for consultative examinations and existing medical evidence . . . . .. ... .. NPRM 04/17/86 08/29/86
Reopening and revising determinations and decisions when there is clear error or new
and material evidence—finality of adjudicativenonaction . . .. ............... NPRM 04/29/86 08/29/86
Federal Old-Age, Survivors, and Disability overpayments, underpayments, waivers of
adjustment, or recovery of overpayments ... .. ... .. ..ty NPRM 08/27/86 10/01/86
Department of Housing and Urban Development:
Manufactured home procedural and enforcement—state administrative agencies
reportingrequirement . . ... ... .. .. ...t e e e NPRM 11/21/86 01/07/86
Removal of refinancing limitations on certain multifamily projects .............. Final 12/18/86 06/24/86
Insurance of adjustable-ratemortgages ........... ... it Final 07/14/86 09/08/86
Energy management demonstration in public housing and solicitation of interest in
participation . ........ ... .. . . e e e NPRM 12/06/856 01/31/86
Department of Transportation:
Operating a vessel whileintoxicated ................................... NPRM 12/26/86 02/14/86
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EXHIBIT 8. REGULATIONS RETURNED TO AGENCIES FOR RECONSIDERATION DURING 1986—Continued

Agency/Title of regulation Type Received Reviewed
Inspection, repair, and maintenance . . . . ... .. .. i i i e e e NPRM 07/15/86 08/22/86
Environmental Protection Agency:
Addition of Appendix F—quality assurance procedure ............c.oc0oeuo.. Final 11/20/856 06/30/86
NSPS for SOCMI air oxidation unit processes. . .. .....cvviiv it nes Final 01/29/86 11/25/86
NSPS for SOCMI distillation unit operations ........... ... i nons Final 01/29/86 11/26/86
NSPS for SOCMI reactOr PrOCESSES . . .« v vt vttt e ittt e ts i nennansannoioens NPRM 02/11/86 11/26/86
Oklahoma visibility protection SIP . . . . ... ... ... .. ittt iiennonnan NPRM 02/14/86 03/24/86
Merit Systems Protection Board:
Proposed rules and amendmentsofrules. . .. ........ .0t NPRM 12/06/85 03/11/86
Railroad Retirement Board:
Reopening of decisions regarding railroad retirement annuities . . .. ............. Final 01/28/86 06/15/86
Tennessee Valley Authority:
Uniform Relocation Assistance and Real Property Acquisitions Policies Act of 1970 .. NPRM 065/13/86 04/16/86
Veterans Administration:
Acquisition regulations implementing the Competition in Contracting Act ......... Final 07/21/86 02/07/86
Evaluationof hearing loss . . . . .. ..o ittt it i i ittt n e NPRM 09/16/86 12/03/86
EXHIBIT 9. REGULATIONS WITHDRAWN BY AGENCIES DURING 1986
Agency/Title of regulation Ruletype Datereceived Date returned
Department of Agriculture:
Competition in the Awarding of Discretionary Grants and Cooperative Agreements . . Final 11/05/85 01/10/86
Peanut Warehouse Storage Loans and Handler Operations—1986-90Crops . ....... Final 07/23/86 07/24/86
General Administrative Regulations—Reinsurance Agreement ................. Final 11/04/85 02/21/86
General Administrative Regulations—Standards for Approval, Reinsurance
ABreement . . ... ...t it i e it e e e Final 11/04/86 02/21/86
General Amendment Crop Insurance Regulations, Various Annual Premium, Interest
Rate Charge .. ... i ittt ittt ettt et e e NPRM 03/03/86 07/09/86
General Administrative Regulations—Suspension and Debarment . . . ............ NPRM 08/12/86 08/19/86
FMHA Instruction, FireandRescueLoans. . . .. .......... . vt rnnennrnns NPRM 01/02/86 02/13/86
Guaranteed Loan Programs . . . ... ... ittt it ittt it NPRM 02/12/86 03/20/86
SwineHealth Protection .. .. ........ ittt ittt it ernennnnas Final 10/24/86 11/14/86
Unpaid Furlough for FSIS Employees—FY86, Revision of Basic Workweek ........ Final 01/31/86 03/24/86
Level of Donated-Food Assistance for Nutrition Program for the Elderly—FY86. . ... Final 03/10/86 03/20/86
Verification Monitoring and AIMSReporting . ............ .0 i Final 08/06/86 09/25/86
Food Stamp Program: Shelter Cost Deductions and the Treatment of Low-Income
Home Energy AssistancePayments ... .........c0 it iererneneneann. Final 08/18/86 09/04/86
Enhance Consistency for the Food Stamp Program, AFDC, and the Adult Assistance
PrOZIamMS . ..o i ittt it teetit s s te s tueesoonaneosssonnoesonoasss NPRM 09/26/86 11/20/86
Proposed Fee Policy for Linear Rights-of-Way . ... ............... .0 v NPRM 07/09/85 06/09/86
Department of Commerce:
Availability of FY87 Funds for Programs in Titles [, IL IIL IV, IX ............... Final 12/12/86 12/24/86
Atlantic Swordfish Fishery—Preliminary Annual Adjustments to Variable Season
ClOSUIES . . . ¢ ot ittt e i et s tae s oniesoneaseotoresesonnneneennans NPRM 07/28/86 09/02/86
Department of Education:
Assistance to States for Education of Handicapped Children .. .. ............... Final 11/03/86 11/19/86
Department of Energy:
Fees for Defense High-Level Waste Disposal by the Office of Civilian Radioactive
WasteManagement ... .......... .ttt tuinrienntinrnernanraasaens NPRM 08/22/86 09/30/86
DOE Financial AssistanceRules . . . . . ............ 00ttt nnenrnnn NPRM 09/19/86 10/02/86
Department of Health and Human Services:
Irradiation in the Production, Processing, and Handlingof Food ................ Final 12/12/85 04/07/86
Additions and Revisions to the Current List of Covered Surgical Procedures for
Ambulatory Surgical Centers . ........... ... ittt Final 11/26/86 03/11/86
Redesignation of Reasonable Cost Regulations. . ............. .. v Final 09/17/86 09/17/86
Medicare and Medicaid—Program Integrity Amendments. . ... ........... ... Final 09/17/86 09/22/86
Establishing Dependency of Surviving DivorcedWife. ... .................... NPRM 06/08/86 07/27/86
Availability of Information and RecordstothePublic ....................... Final 05/13/86 08/01/86
Department of Housing and Urban Development:
Shared Housing in the Section 8 and Public Housing Programs . ................ Final 08/19/85 02/10/86
Discretionary Grant and Cooperative Agreement Policies and Procedures ......... NPRM 10/07/86 11/06/86
Prohibition of Use of HUD Funds for PHA Expenses for Suits Against HUD ........ Final 07/01/86 07/23/86
Mortgage Insurance Qualification Requirements for Veterans . ................. Final 02/24/86 09/02/86
Department of the Interior:
Migratory Bird Hunting: Nontoxic Shot Approval Procedures . ................. Final 02/04/86 02/10/86
Annuity and Other Per CapitaPayments. . . ... ... vv it it NPRM 09/04/86 09/11/86
Priority of Claims in Indian Probate Proceedings . . . .......... ... ..o NPRM 04/25/86 06/05/86
Department of Labor:

Amendments to the Trade Adjustment Assistance Program.................... Final 07/17/86 03/07/86



EXHIBIT 9. REGULATIONS WITHDRAWN BY AGENCIES DURING 1986—Continued

Agency/Title of regulation Rule type Datereceived Date returned
Amendmentstothe Trade Actof 1974 . ... ... ... . it rienenn.. Final 08/06/85 03/07/86
Department of Transportation:
Air Quality Procedures for Use in Federal-Aid Highway and Federally Funded Transit
o0 T4V 1 NPRM 08/23/86 01/30/86
Department of the Treasury:
Payments Between the Federal Government and Recipient Organizations . . . ....... NPRM 06/02/86 06/09/86
Environmental Protection Agency:
404 Program Definitions and Permit Exemptions . . ... ... . ... ... .. ... vun. Final 02/19/86 03/01/86
National Emission Standards for Coke Oven Emissions From Wet-Coaled-Charged
Byproduct CokeOven Batteries. . . ... .. ...ttt rennnneanns NPRM 01/16/86 04/22/86
Federal Radiation Protection Guidance for Occupational Exposures. . ............ Final 02/10/86 02/20/86
Disapproval of I/M Portion of Ohio’sPartDOzoneSIP . .. ................c.... Final 03/26/86 04/04/86
Light Truck CAFE AQUStIMeNtS . . . . ..t i vttt ettt it te i te ettt Final 04/28/86 05/16/86
Imposition of Fees for FIFRA Activities .. .......... ... .. ... NPRM 01/21/86 01/26/86
Significant New Use Rules—Acrylate/MethacrylateEsters . . . . ................ NPRM 07/23/86 08/02/86
Federal Emergency Management Agency:
Superfund Cost Share Eligibility Criteria for Permanent and Temporary Relocation . . Final 10/16/86 10/24/86
Navajo Hopi Indian Relocation Commission:
Interim Land Use Regulations for ResettlementLands ....................... Final 10/01/86 01/14/86
Small Business Administration:
Loans to State and Local Development Companies . . ... .........cccvviueen.u. Final 04/01/86 04/11/86
Small Business Development Center Program ............ ... .0 iviineens NPRM 04/03/86 04/11/86
Surety Bond Guarantee. . . . ..... ottt it i e e e e Final 04/04/86 04/11/86
Accounting Standards and Financial Reporting Requirements for Small Business
Investment Companies . . . . ... vt ittt i i e e et e Final 04/09/86 04/11/86
Small Business Development Center Program . ............cc0ietrvenrnnia NPRM 065/05/86 10/14/86
Small Business Size Standards . . . . ... ... . . it e e e Final 09/12/86 10/21/86
Veterans Administration:
Medical Benefits . . . . .. ..ot i ittt i e e e e e e e NPRM 01/30/85 06/12/86
Use of Community NursingHomes . . . .......... ... it iiennrn .. Final 04/16/86 04/26/86

EXHIBIT 10. TYPES OF ACTIONS TAKEN ON AGENCY RULES—PERCENTAGE COMPARISON 1981-861

Percentage in

Percentage change

Action taken 1981 1982 1983 1984 1985 1986 81-82 82-83 83-84 84-85 85-86 81-86
Consistent without change ............ 87.3 84.1 823 780 707 68.3 -3.2 -1.8 4.3 -73 24 -19.0
Consistent withchange . . .. ........... 49 103 127 161 23.1 22. 5.4 2.4 2.4 8.0 -0.2 18.0
Withdrawnbyageney. ............... 18 12 16 24 31 28 -0.6 0.4 0.8 0.7 -0.3 1.0
Returned for reconsideration........... 16 21 1.3 27 1.6 14 05 -0.8 14 -1.2 -0.1 -0.2
Sent improperlyorexempt ............ 3.1 0.9 00 00 03 0.2 -2.2 -0.9 0.0 0.3 -0.1 -29
Emergency, statutory, or judicial deadline . 1.4 14 20 1.7 1.2 43 0.0 0.6 -0.3 0.6 3.1 2.9

IPercentages may not add to 100.0 percent due to rounding.
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EXHIBIT 11. AVERAGE REVIEW TIME OF RULES UNDER EXECUTIVE ORDER NO. 12291
(in days)

1981 1982 1983 1984
Major Nonmajor All Major Nonmajor All Major Nonmajor All Major Nonmajor All

USDA 22 8 8 17 10 10 15 13 13 11 19 19
DOC 8 6 8 22 9 10 6 11 11 316 14 17
DOD NA 9 9 NA 6 6 NA 16 16 NA 30 30
ED NA 8 8 32 12 13 NA 11 11 39 18 19
DOE 7 7 7 26 6 7 46 7 9 7 9 12
HHS 8 7 7 21 10 11 36 18 19 3 33 33
HUD NA 14 14 NA 11 11 12 15 156 10 18 17
DOI 6 8 8 13 10 10 12 17 17 7 17 17
DOJ NA 6 6 NA 7 7 NA 14 14 NA 10 10
DOL 26 6 9 37 10 12 121 18 29 NA 43 43
State NA 9 9 NA 7 7 28 10 16 NA b b
DOT 8 8 8 37 12 12 24 16 16 42 20 21
TREAS 1 8 8 60 13 14 NA 12 12 17 18 18
EPA 12 9 9 88 17 19 14 22 22 b8 30 31
Other agencies 3 10 10 40 13 14 35 14 14 26 20 20
All government 13 9 9 28 11 12 28 16 16 31 22 22
1986 1986 1981-86

Major Nonmajor All Major Nonmajor All Major Nonmajor All
USDA 16 19 19 13 18 18 15 14 14
DOC NA 12 12 127 15 15 41 11 12
DOD NA 30 30 30 28 28 30 21 22
ED NA 16 16 14 13 13 30 14 14
DOE 30 7 8 34 16 17 31 8 9
HHS 74 46 47 19 37 36 32 26 26
HUD NA 27 27 4 32 33 20 18 18
DOI b 19 19 7 11 11 9 14 14
DOJ NA 9 9 NA 8 8 NA 9 9
DOL 173 66 61 76 47 49 68 28 31
State NA 16 16 NA 5] 6 28 9 9
DOT 80 34 36 32 19 19 39 18 18
TREAS 16 13 13 NA 7 7 24 12 12
EPA 78 33 3 41 41 41 57 21 22
Other agencies 106 23 25 74 24 26 46 17 18

All government

64 26 27 29 24 24 31 17 17
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EXHIBIT 12. AGENCY RULES EXEMPTED FROM REVIEW PROCEDURES

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service—Special Nutrition
program notices that revise reimbursement rates and
eligibility criteria for the School Lunch, Child Care
Food, and other nutrition programs.

Food and Nutrition Service—Food Stamp program
notices that set eligibility criteria and deduction
policies.

Agricultural Marketing Service—Regulations that
establish voluntary standards for grading the quality
of food.

Animal and Plant Health Inspection Service—
Rules and notices concerning quarantine actions and
related measures to prevent the spread of animal and
plant pests and diseases.

Animal and Plant Health Inspection Service—
Rules affirming actions taken on an emergency basis if
no adverse comments were received.

Rural Electrification Administration—Rules con-
cerning standards and specifications for construction
and materials.

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric Administra-
tion—Certain time-sensitive preseason and in-season
Fishery Management Plan regulatory actions that set
restrictions on fishing seasons, catch size, and fishing
gear.

DEPARTMENT OF ENERGY

Power Marketing Administrations—Regulations
issued by various power administrations relating to
the sale of electrical power that they produce or
market.

DEPARTMENT OF THE INTERIOR

Office of Surface Mining—Actions to approve, or
conditionally approve, State regulatory mining ac-
tions or amendments to such actions.

Office of Surface Mining—Approval of State mining
reclamation plans or amendments.

Office of Surface Mining—Cooperative agreements
between OSM and States.

United States Fish and Wildlife Service—Certain
parts of the annual migratory bird hunting
regulations.

DEPARTMENT OF TRANSPORTATION

All Offices of DOT—Amendments that postpone the
compliance dates of regulations already in effect.

Coast Guard—Regatta regulations, safety zone reg-
ulations, and security zone regulations.

Coast Guard—Anchorage, drawbridge operations,
and inland waterways navigation regulations.

Coast Guard—Regulations specifying amount of
separation required between cargoes containing in-
compatible chemicals.

Federal Aviation Administration—Standard in-
strument approach procedure regulations, en route
altitude regulations, routine air space actions, and
airworthiness directives.

National Highway Traffic Safety Administration—
Federal Motor Vehicle Safety Standard 109 table of
tire sizes.

DEPARTMENT OF THE TREASURY

Internal Revenue Service, Bureau of Alcohol, To-
bacco and Firearms, and Customs Service—Revenue
rulings and procedures, Customs decisions, legal de-
terminations, and other similar ruling documents. Ma-
jor legislative regulations are covered fully.

ENVIRONMENTAL PROTECTION AGENCY

Office of Pesticides and Toxic Substances—Actions
regarding pesticide tolerances, temporary tolerances,
tolerance exemptions and food additives regulations,
except those that make an existing tolerance more
stringent.

Office of Pesticides and Toxic Substances—Uncon-
ditional approvals of TSCA Section 5 test marketing
exemptions, and of experimental use permits under
FIFRA.

Office of Pesticides and Toxic Substances—Deci-
sion documents defining and establishing registration
standards; decision documents and termination deci-
sions for the RPAR process; and data call-in requests
made under Section 3(c)(2)(B) of FIFRA.

Office of Air, Noise, and Radiation—Rules that un-
conditionally approve revisions to State Implementa-
tion Plans.

Office of Air, Noise, and Radiation—Unconditional
approvals of equivalent methods for ambient air qual-
ity monitoring, and of NSPS, NESHAPS, and PSD dele-
gations to States; approvals of carbon monoxide and
nitrogen oxide waivers; area designations of air qual-
ity planning purposes; and deletions from the NSPS
source categories list.

Office of Water—Unconditional approvals of State
Water Standards.

Office of Water—Unconditional approval of State
underground injection control programs; delegations
of NPDES authority to States; deletions from the
307(a) list of toxic pollutants; and suspensions of
Toxic Testing Requirements under NPDES,

Office of Solid Waste and Emergency Response—
Unconditional approvals of State authorization under
RCRA, of State solid waste management plans, and of
hazardous waste delisting petitions under RCRA.

PENSION BENEFIT GUARANTY CORPORATION

Interest Rates—Changes in interest rates on late
premium payments and delinquent employer liability
payments under Sections 6601 and 6621 of the Inter-
nal Revenue Code as amended by the Tax Equity and
Fiscal Responsibility Act of 1982.
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GOVERNMENTWIDE

Office of Federal Procurement Policy—All regula-
tions, except those concerning acquisition of auto-
matic data processing and telecommunications equip-
ment; those implementing and supplementing Federal
Acquisition Regulation Subparts 15.6 (Source Selec-

tion) and 32.5 (Progress Payments Based on Costs);
and those implementing and supplementing the Com-
petition in Contracting Act of 1984 (Public Law
98-3691), the Defense Procurement Reform Act of
1984 (Title XII, Public Law 98-625), and the Small
Business and Federal Procurement Competition En-
forcement Act of 1984 (Public Law 98-577).



APPENDIX IV

635

EXHIBIT 13.

FEDERAL REGISTER ANALYSIS
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EXHIBIT 14.

FEDERAL REGISTER ANALYSIS
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EXHIBIT 15.
FEDERAL REGISTER ANALYSIS
Total Rute Documents TOTAL RULE DOCUMENTS
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EXHIBIT 16. COMPARISON OF PAGES AND DOCUMENTS PUBLISHED IN THE FEDERAL REGISTER

1980-86
1980 1981 1982 1983 1984 1986 1986
Total pagespublished .............. ... .. i, 87,012 63,664 58494 657,704 50,998 53,480 47,418
Averagepagespermonth ............. it 7,261 5,296 4,875 4,809 4,260 4,467 3,962
Percentage change yeartoyear .. .........cccuovineonnnrans NA -27.0 -8.0 -1.4 -11.6 4.9 -11.3
Percentagechangefrom1980................ ... .. ... ... NA -27.0 -32.8 -33.7 -41.4 -38.6 -45.5
Proposedruledocuments . . . ... .....c. .ottt 5,347 3,862 3,729 3,906 3,360 3,381 3,186
Averagedocumentspermonth . ............. ... i, 446 322 311 326 279 282 266
Percentage change yeartoyear .......... ..o vinrnnvans NA -27.8 -3.4 4.7 -14.2 0.9 5.8
Percentagechange from 1980. . ..........ccvivvvin . NA -27.8 -30.3 -26.9 -37.3 -36.8 -40.4
Finalruledocuments. . . . .....oiv it iiiin e eennnnes 7,745 6,401 6,288 6,049 5,166 4,843 4,689
Averagedocumentspermonth . . ................. ... ..., 646 633 524 6504 430 404 382
Percentage changeyeartoyear ............ccoiveneuvrians NA -17.4 -1.8 -3.8 -14.8 -6.1 -5.2
Percentagechangefrom1980.................. ... ... .... NA -17.4 -18.8 -21.9 -33.4 -37.6 -40.7
EXHIBIT 17. ANALYSIS OF FINAL RULE DOCUMENTS PUBLISHED IN THE FEDERAL REGISTER
1982-86
Final Rules Percentage of Total

1986 1986 1984 1983 1982 1986 19856 1984 1983 1982

Newrequirements ..........coeuovnvuuesn 366 358 260 248 294 7.6 74 5.0 4.1 4.7
Revisions to existing requirements. .. ......... 1,267 1,266 1,350 1,430 1,630 24.2 26.9 26.2 23.6 24.3
Elimination of existing requirements . ......... 142 177 162 217 299 3.3 3.7 3.1 3.6 48
Allother.......... ...t riennennnn 2,814 3,063 3,383 4,164 4,166 64.9 63.0 65.6 68.7 66.2
Total ... ..o in e 4,689 4,843 5,156 6,049 6,288 100.0 1060.0 100.0 100.0 100.0
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EXHIBIT 18. FINAL RULE DOCUMENTS BY AGENCY PUBLISHED IN THE FEDERAL REGISTER

1982-86
Number of documents Percentage of documents

Agency 1986 1985 1984 1983 1982 1986 1985 1984 1983 1982
Agriculture . ................. 564 611 684 638 674 11.1 11.8 12.9 10.6 10.6
COMIMErce ..« vv v v vv v vvnonns 292 264 202 213 206 5.9 4.9 3.8 3.6 3.2
Defense............ccovuun 198 113 102 109 111 4.0 2.2 1.9 1.8 1.8
Education ................... 51 40 36 26 36 1.0 0.8 0.7 04 0.6
Energy ........ovviviviunens 21 14 27 37 652 0.4 0.3 0.6 0.6 0.8
Health and Human Services. .. .... 406 450 422 573 561 8.1 8.7 8.0 9.6 8.9
Housing and Urban Development . . . 95 96 141 128 124 1.9 1.9 2.7 2.1 2.0
Interior . . ............iu s 240 258 320 461 477 4.8 5.0 6.0 7.6 7.6
Justice ............... . .. 116 108 113 169 102 2.3 2.1 2.1 2.6 1.6
Labor ............. ... ..., 56 68 656 63 63 1.1 1.3 1.1 1.0 1.0
State........... .00 12 7 7 8 15 0.2 0.1 0.1 0.1 0.2
Transportation ............... 923 803 748 865 208 18.6 174 14.1 14.3 14.3
Treasury . . .o oo vvvee v vonens 236 219 247 244 180 4.7 4.2 4.7 4.0 2.8
Environmental Protection Agency . . 487 518 624 605 805 9.8 10.0 11.8 10.0 12.7
Equal Employment Opportunity

Commission ............... 8 13 14 16 7 0.2 0.3 0.3 0.3 0.1
Federal Emergency Management

Agency .. .....iiiii i 71 84 91 261 398 14 1.6 1.7 4.3 6.3
Government Services Administration 74 107 74 95 80 1.6 2.1 1.4 1.6 1.3
National Aeronautics and Space

Administration ............. 36 28 16 20 18 0.7 0.5 0.3 0.3 0.3
Office of Management and Budget . . . 0 0 1 2 1 0.0 0.0 0.0 0.0 0.0
Office of Personnel Management. . . . 44 39 38 43 26 0.9 0.8 0.7 0.7 0.4
Small Business Administration .... 34 26 39 26 26 0.7 0.6 0.7 0.4 0.4
Veterans Administration .. ....... 51 49 54 53 54 1.0 0.9 1.0 0.9 0.9
Other ....... ... erenn 276 241 261 336 337 6.5 4.7 4.9 5.6 5.3
Commedity Futures Trading

Commission ............... 19 32 38 51 19 0.4 0.6 0.7 0.8 0.3
Consumer Product Safety

Commission ............... 9 17 30 22 26 0.2 0.3 0.6 0.4 04
Federal Communications

Commission ............... 306 400 405 359 393 6.1 7.7 7.7 5.9 6.2
Federal Deposit Insurance

Corporation ............... 16 14 20 24 17 0.3 0.3 0.4 0.4 0.3
Federal Energy Regulatory

Commission ............... 82 127 139 166 120 1.6 2.6 2.6 2.6 1.9
Federal Home Loan Bank Board . . . . 29 39 32 41 53 0.6 0.8 0.6 0.7 0.8
Federal Maritime Commission . . ... 6 9 43 19 26 0.1 0.2 0.8 0.3 0.4
Federal Reserve System ......... 28 40 37 66 75 0.6 0.8 0.7 1.1 1.2
Federal Trade Commission ....... 7 84 82 116 80 1.6 1.6 1.6 1.9 1.3
Interstate Commerce Commission. . . b1 59 63 103 127 1.0 1.1 1.0 1.7 2.0
Nuclear Regulatory Commission . . . 36 49 42 55 51 0.7 0.9 0.8 0.9 0.8
Securities and Exchange Commission B4 66 64 66 84 1.1 1.3 1.0 1.1 1.3

Totall. .................. 4,991 5182 5290 6066 6329 100.0 100.0 100.0 100.0 100.0

LTotals may include final rules issued jointly by two or more agencies.





