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Feature Story
CFTC Proposes Clearing Requirements for Credit Default Swaps and
Interest Rate Swaps
The Commodity Futures Trading Commission published a proposed rule establishing a
new Commodity Exchange Act clearing requirement for certain classes of credit
default swaps (CDS) and interest rate swaps (IRS) by a derivatives clearing
organization (DCO) registered with the Commission. The Commission is seeking by
this rule to mitigate market risk, which could pose a threat to the overall financial
market in the United States: “Without central clearing [leading up to the financial
crisis], a market participant bore the risk that its counterparty would not fulfill its
payment obligations pursuant to a swap's terms (counterparty credit risk). As the
financial crisis deepened, this risk made market participants wary of trading with each
other. As a result, markets quickly became illiquid and trading volumes plummeted.”
CFTC is required by the Commodity Exchange Act (CEA) to consider the costs and
benefits of its actions before promulgating any rules implementing the CEA; without
providing many specifics, the Commission anticipates that the proposed rule will
increase the use of clearing and the aggregate associated transaction costs. The
Commission estimates that “if every IRS and CDS that is not currently cleared were
moved into clearing, the maximum additional initial margin that would need to be
posted is approximately $19.2 billion for IRS and $53 billion for CDS,” or $72.2
billion in additional initial margin.
However, the Commission believes that many of the additional costs of the proposed
clearing requirements are simply monetizing the risk posed to firms by uncleared
swaps: “… the cost of capital for additional collateral posted as a consequence of
requiring uncollateralized swaps to be cleared does not introduce an additional cost,
but rather takes a cost that is implicit in an uncleared, uncollateralized swap and
makes it explicit. This observation applies to capital costs associated with both initial
margin and variation margin.” Comments on the proposed rule are due September 6th.
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Rulemaking
Consumer Financial Protection Bureau
CFPB Proposes Guidelines Implementing Information Quality Act Requirements
The Consumer Financial Protection Bureau proposed guidelines for the quality, objectivity, utility, and integrity of
information that the Bureau disseminates. Promulgation of these standards complies with the requirements of the
Information Quality Act (also known as the Data Quality Act), which requires that agencies subject to the
Paperwork Reduction Act “issue guidelines ensuring and maximizing the quality, objectivity, utility and integrity
of information (including statistical information) disseminated by the agency.” In 2001, the Office of Management
and Budget issued guidance to the agencies for the implementation of these statutory requirements. Despite the
Bureau’s assurance in the Federal Register notice, the proposed guidelines are not available online at
regulations.gov or on the Bureau’s website. Comments on the proposed guidelines are due on September 4th.

Federal Reserve System
Fed Rule Allows Interchange Fee Adjustments to Compensate Issuers for Fraud-Prevention
The Federal Reserve Board released a final rule amending some provisions of Regulation II governing the
adjustments to interchange transaction fees to allow issuers to adjust rates to recoup fraud-prevention costs. “The
amendments permit an issuer to receive or charge an amount of no more than 1 cent per transaction (the same
amount currently permitted) in addition to its interchange transaction fee if the issuer develops and implements
policies and procedures that are reasonably designed to take effective steps to reduce the occurrence of, and costs
to all parties from, fraudulent electronic debit transactions. The amendments set forth fraud-prevention aspects that
an issuer's policies and procedures must address and require an issuer to review its policies and procedures at least

annually, and update them as necessary in light of their effectiveness, cost-effectiveness, and changes in the types
of fraud, methods used to commit fraud, and available fraud-prevention methods. An issuer must notify its payment
card networks annually that it complies with the Board's fraud-prevention standards. Finally, the amendments
provide that an issuer that is substantially noncompliant with the Board's fraud-prevention standards is ineligible to
receive or charge a fraud-prevention adjustment and set forth a timeframe within which an issuer must stop
receiving or charging a fraud-prevention adjustment.”

Federal Trade Commission
FTC Proposes to Expand Online Privacy Requirements for Children
The Federal Trade Commission released a proposed rule modifying certain definitions in an earlier proposed rule
implementing the Children's Online Privacy Protection Act (“COPPA Rule”). “These proposed revisions, which
are based on the FTC's review of public comments and its enforcement experience, are intended to clarify the scope
of the Rule and strengthen its protections for children's personal information.” Previously, the Commission held
that sole responsibility for “obtaining verifiable parental consent to the collection of personal information from
children rested entirely with the information collection entity and not with the child-directed site operator.”
However, this proposed rule would expand that responsibility to include both the child-directed site operator and
the information collection agency. “Sites and services whose content is directed to children, and who permit others
to collect personal information from their child visitors, benefit from that collection and thus should be responsible
under COPPA for providing notice to and obtaining consent from parents. Conversely, online services whose
business models entail the collection of personal information and that know or have reason to know that such
information is collected through child-directed properties should provide COPPA's protections.” Comments are due
on September 6th.

Food and Drug Administration
FDA Requires Medical Device Establishments to Register Information Electronically
The Food and Drug Administration issued a final rule requiring all device establishments to register their
information electronically instead of on paper forms. Device establishments must now create an account on the
FDA’s online device registration and device listing system and update their information through that account. The
rule will allow the FDA to gather more information concerning listed devices, which it anticipates could be used to
identify shortages in the market in case of national emergency, facilitate recalls, and regulate imports from foreign
establishments.

Environmental Protection Agency
EPA Disapproves Sections of Florida’s Water Quality Standards
The Environmental Protection Agency released a final rule disapproving sections of Florida’s Water Quality
Standards for Phosphorus in the Everglades Protection Area and Florida's Amended Everglades Forever Act. On
September 3, 2010, the EPA directed Florida to correct the flaws in their legislation by January 1, 2011, or the EPA
would take action to ensure the state meets Clean Water Act standards. The EPA is releasing this rule to initiate
action since Florida failed to amend their legislation by the deadline.

Agencies
Consumer Product Safety Commission
CPSC Targets More Rare Earth Magnet Products in New Administrative Complaint
The Consumer Product Safety Commission issued a press release on Tuesday announcing it had filed an
administrative complaint against Zen Magnets alleging that the rare earth magnetic products made by that
manufacturer pose a substantial risk of injury to the public. When two or more of these small magnets are
swallowed, they can cause intestinal perforation by becoming magnetically attracted through internal tissue,
requiring surgery; this poses a risk to children. “The Commission staff alleges in its complaint that Zen Magnets
warning and labeling are defective because they do not effectively communicate the hazard associated with
ingestion of the product. The complaint further alleges that the product's design and packaging are also defective
because they fail to prevent children from gaining access to the product, and do not allow parents or caregivers to
know readily if a magnet is missing and is potentially within the reach of a young child. The complaint alleges that

once separated from the packaging, the individual magnets themselves display no warning against ingestion or
aspiration, and the small size of the individual magnets precludes the addition of such a warning.”
Zen Magnets packaging warns that swallowing magnets can cause serious injury, and instructs customers to “place
swallowing magnets on your don't do list along with breathing water, drinking poison, and running into traffic.”
This action comes on the heels of a CPSC lawsuit against Maxfield & Oberton, the manufacturer of Buckyballs®
rare earth magnetic desk toys, which refused to comply with a CPSC request to voluntarily stop the manufacture,
import, distribution and sale of their products.

Environmental Protection Agency
EPA Announces Public Hearing on Portland Cement Pollution Rule
The Environmental Protection Agency is holding a public hearing on August 16th in Arlington, Texas to discuss a
proposed rule that would amend the emissions and performance standards for the Portland cement industry. The
proposed amendments, which are a response to petitions from the industry, would make Clean Air Act compliance
less costly by allowing firms to perform manual emissions testing instead of requiring a Continuous Emission
Monitoring System. The numerical particulate matter standards must also be amended in order to be consistent
with manual testing.

Food and Drug Administration
FDA Announces Availability of $14 Million in Grants for Medical Products to Treat Rare Diseases
The Food and Drug Administration announced the availability of grant funds “to support the clinical development
of products for use in rare diseases or conditions where no current therapy exists or where the proposed product
will be superior to the existing therapy. FDA provides grants for clinical studies on safety and/or effectiveness that
will either result in, or substantially contribute to, market approval of these products.” Of the $14.1 million in
grants for these projects, $10 million will be used to continue existing projects, and $4.1 million will go toward
funding 5 – 10 new projects.

Department of Energy
DOE Solicits Comment on Retrospective Review Plan
The Department of Energy is seeking comments from the public on the Department’s efforts to conduct a
retrospective review of its regulations, in accordance with Executive Order 13563. In executing these requirements,
the Department seeks feedback specifically on the following: which factors the agency should consider when
selecting and prioritizing rules for review; whether there are rules that are or have become unnecessary, ineffective,
ill-advised, or outdated; whether there are any rules or reporting requirements that require being updated or
streamlined; and how the Department can best obtain accurate, objective information and data about the costs,
burdens, and benefits of existing regulations. Comments are due on September 6th.
DOE Announces $56 Million in Funding for Energy Storage Projects
The Department of Energy announced the availability of $43 million in funding for 19 projects to develop new
energy storage technologies and to support small businesses. Projects funded through this program will “focus on
innovations in battery management and storage to advance electric vehicle technologies, help improve the
efficiency and reliability of the electrical grid and provide important energy security benefits to America’s armed
forces.” DOE simultaneously announced the availability of $13 million in additional funding small businesses
developing energy storage schemes for both stationary power and electric vehicles.

