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The George Washington University Regulatory Studies Center improves regulatory policy 
through research, education, and outreach. As part of its mission, the Center conducts careful and 
independent analyses to assess rulemaking proposals from the perspective of the public interest. 
This comment on the Fish and Wildlife Service’s (FWS) proposed rule designating critical 
habitat for the Rusty Patched Bumble Bee (RPBB) does not represent the views of any particular 
affected party or special interest, but is designed to evaluate the effect of FWS’s proposal on 
overall consumer welfare.  

Introduction 
One of the key tools available for federal agencies through the Endangered Species Act (ESA) 
framework is critical habitat designation. Critical habitats are geographic areas that impose 
consultation requirements for actors with a federal nexus seeking to use the land.3 On November 
26, 2024, the FWS issued a proposed rule seeking to designate 1.6 million acres of land as 
critical habitat for the RPBB.4 The FWS argued that the area is essential to the species 
conservation at the time of designation thereby warranting the critical habitat designation. 

4 89 Fed. Reg. 93245 
3 50 CFR § 402 

2 ​ Finn Dobkin is a Senior Policy Analyst at the Regulatory Studies Center. He can be reached at 
regulatorystudies@gwu.edu.  

1 ​ This comment reflects the views of the author, and does not represent an official position of the GW Regulatory 
Studies Center or the George Washington University. The Center’s policy on research integrity is available at 
https://regulatorystudies.columbian.gwu.edu/about#integrity.  

THE GEORGE WASHINGTON UNIVERSITY REGULATORY STUDIES CENTER ​  1  

mailto:regulatorystudies@gwu.edu
https://regulatorystudies.columbian.gwu.edu/about%23integrity


 
While the critical habitat designation will confer important benefits to the species, the FWS 
ought to consider how this action will impact other environmentally-beneficial federal activities 
in order to ensure that the critical habitat designation does not inadvertently set back the federal 
government’s environmental goals. The FWS should also consider the feedback effects of critical 
habitat designation on the costs of federal agency actions that take place outside of the ESA 
framework or should provide a rationale for why they were not included in their incremental 
effects analysis.  

Relevant ESA Rules  
Since its passage in 1973, the ESA has successfully prevented species extinction throughout the 
US and abroad.5 In cooperation with state and local partners, the ESA provides a framework for 
the federal government to prevent extinction of and rehabilitate threatened and endangered 
species (listed species) through protection of both individual species and large ranges of habitat. 
The FWS and National Marine Fisheries Service (NMFS), referred to as the services, together 
administer the ESA.6 

Section 4 
Section 4 of the ESA outlines the requirements for designating a listed species or critical habitat.7 
When the services list a species as endangered, the species will receive all protections that are 
described by Section 4. If the species is listed as threatened, then the respective agency will 
determine which of the protections the species will receive.  

Section 7 
Section 7 of the ESA outlines the compliance requirements for federal agencies including the 
required consultations if an agency's actions may impact a listed species or critical habitat.8 
Importantly, Section 7 may also apply to private actors if the actions of the private actor have a 
federal nexus (e.g. receives federal funding, permitting, or other governmental support).9 The 
consultation process begins with a determination of whether the action impacts a listed species or 
critical habitat.10 If it does, consultation with the services begins either with an informal 
consultation where the agency responsible for the action collaboratively determines if there will 

10 50 C.F.R. § 402(b) 

9 Private actors are subject to other ESA provisions that would forbid them from engaging in the actions described in 
16 C.F.R. § 1538, however, these provisions would only overlap with the proposed rule if critical habitat was present 
on their property.  

8 50 C.F.R. § 17(l) 
7 50 C.F.R. § 424 
6 50 C.F.R. § 17(a) 

5 Critics have noted that while the ESA has successfully prevented species extinction, the goal of the law was also 
species conservation. To that end, fewer than 5% of species have been delisted suggesting that the act has only been 
partially successful (Alder, 2024). Nonetheless, ecologists point to the fact that once a species has been listed, 
conservation status tends to improve over time (Schwartz, 2008).  
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be an adverse impact on the species. If the services determine that there is no impact, then the 
process ends. If the services determine that there will be an impact, the action undergoes a formal 
consultation including the submission of a biological assessment. At the end of the process, 
either of the services determines that there is a no jeopardy determination thereby allowing the 
action to continue with agreed upon mitigation measures. If there is a jeopardy determination, 
then the action must proceed with the adoption of reasonable and prudent alternatives. 

Section 9 

Section 9 of the ESA outlines the protections given to listed species or critical habitat.11 They 
may include prohibitions on any of the following: 1) importing or exporting a species into or out 
of the United States; 2) the take of a species within the US, its territories, or the ocean; 3) 
possessing, selling, or transporting the species; 4) delivering, receiving, transporting, or selling 
between states or abroad; and 5) violating any other of the services’ rules pertaining to the 
species. If a species is listed as threatened, the services will determine which protections that 
species receives. If they are listed as endangered, the services provide the species with all 
Section 9 protections.  

Compliance with Regulatory Analysis Requirements 

Incremental Effects Methodology 
Executive Order 12866 establishes expectations for regulatory bodies, namely that: 

Federal agencies should promulgate only such regulations as are required by law, 
are necessary to interpret the law, or are made necessary by compelling public 
need, such as material failures of private markets to protect or improve the health 
and safety of the public, the environment, or the well-being of the American 
people. In deciding whether and how to regulate, agencies should assess all costs 
and benefits of available regulatory alternatives, including the alternative of not 
regulating.12 

50 C.F.R. § 424.19 requires the services to employ incremental analysis for the consideration of 
economic and national security impacts of the proposed critical habitat designation or species 
listing. This approach to evaluating projected impacts compares the status quo without critical 
habitat designation to a hypothetical scenario in which the proposed area receives critical habitat 
designation.13 Although the species is required to have been listed as either threatened or 
endangered to receive the designation, the services are only required to evaluate the impacts 
associated with the critical habitat designation and not the listing.  

13 76 Fed. Reg. 61330 

12 Exec. Order No. 12866, Regulatory Planning and Review, §1(a). 
11 50 C.F.R. § 17.21 
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Importantly, the ESA is a procedural law and as such, does not confer specific consequences 
onto the designated area. Thus, the primary impacts considered by the incremental effects 
approach are associated with the consultations themselves rather than the hypothetical 
substantive outcomes associated with critical habitat designation. To this end, there are four costs 
that may be considered in the analysis: 1) administrative efforts associated with designation; 2) 
conservation measures; 3) requirements triggered by state law; and 4) perceptional effects on the 
value of land.14,15  
 
The incremental effects analysis may use either a qualitative or quantitative approach to the 
analysis of the regulation. Federal agencies, as well as ecologists and natural resource 
economists, have previously noted the difficulty of estimating the monetary value of ecosystem 
services and natural capital arguing that trying to quantify the dollar value of natural resources 
may be difficult because of a lack of data on individual species and because the value of natural 
capital is often undervalued in a market setting.16,17 This, they argue, provides a rationale for the 
services use of qualitative analysis in species listing or critical habitat designations. 

Proposed Rule 

History of Rulemaking 
Since 2000, scientists have documented declines in the range and population of the RPBB.18 
Responding to this decline, Canada listed the species as endangered in 2012, while the 
International Union of Conservation Red List listed the species as endangered in 2015.19,20 In 
2016, the FWS conducted a species status assessment.21 The FWS argued that the RPBB was 

21 82 Fed. Reg. 3186 

20 Hatfield, R., Jepsen, S., Thorp, R., Richardson, L., Colla, S., Foltz Jordan, S., & Evans, E. (2015). Bombus affinis, 
Rusty Patched Bumble Bee. International Union for Conservation of Nature and Natural Resources. 

19Giguère, S., & Ribeyron, M.-J. (2020). Recovery Strategy for the Rusty-patched Bumble Bee (Bombus affinis) in 
Canada. Committee on the Status of Endangered Wildlife in Canada. 

18 Simanonok, M. P., Otto, C. R. V., Cornman, R. S., Iwanowicz, D. D., Strange, J. P., & Smith, T. A. (2020). A 
century of pollen foraging by the endangered rusty patched bumble bee (Bombus affinis): inferences from molecular 
sequencing of museum specimens. Biodiversity and Conservation, 30(1), 123–137. 
https://doi.org/10.1007/s10531-020-02081-8 

17 Fenichel, E. (2024). A New Era of Economic Measurement for the Environment and Natural Capital [Review of A 
New Era of Economic Measurement for the Environment and Natural Capital]. Review of Environmental Economics 
and Policy, 18(2), 321–331. https://doi.org/10.1086/730513 

16 Mace, G. M. (2019). The ecology of natural capital accounting. Oxford Review of Economic Policy, 35(1), 54–67. 
https://doi.org/10.1093/oxrep/gry023 

15 Perceptional effects describe the changes in land value associated with how private actors adapt their preferences 
for designated versus undesignated land. The FWS provides the following example: “people may be reluctant to 
purchase lands that are identified as critical habitat, or landowners may change their land use or planning as a result 
of the area being designated as critical habitat (87 Fed. Reg. 43433).” 

14 Conservation measures may include the alternatives adopted by agencies during the Section 7 consultation 
process that may adversely modify critical habitat or discretionary actions that action agencies may engage in due to 
habitat designation. 
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facing threats from pesticides and introduced pathogens, along with stressors from habitat loss, 
climate change, and non-native bees. This was followed by a final rule that led to an endangered 
species classification of the RPBB the following year.22  
 
The proposed rule to classify critical habitat for the species came in 2017, however, the FWS 
ruled that critical habitat was not determinable due to the lack of complete data regarding the life 
history of the species.23 The Natural Resources Defense Council (NRDC) filed a lawsuit against 
FWS following the “not determinable” classification. The settlement agreement between the 
FWS and NRDC required the FWS to either submit a final rule for critical habitat designation or 
submit a “not prudent” determination prior to July 31, 2020.24 FWS reviewed the species the 
following year using more complete life data and determined that a critical habitat designation 
would not be prudent as the species is considered a habitat generalist and is flexible in its habitat 
requirements.25 Environmental groups appealed the determination, arguing that the not prudent 
determination was a violation of the Administrative Procedure Act’s arbitrary and capricious 
standard. The DC District Court ruled against the FWS.26 As a result of the case, the FWS was 
required to issue a rule designating critical habitat for the species by November 20, 2024 with a 
finalized designation prior to October 31, 2025. 

Proposed Critical Habitat 
The proposed critical habitat includes 1,636,746 acres across 33 counties in 6 states across a total 
of 14 units.27 The land is 83% privately owned, 9% state owned, 8% federally owned, and under 
1% tribally owned.28 The determination of critical habitat areas was based on the presence of 
multiple interacting colonies. Areas were included if they contained the necessary physical and 
biological features for the species’ survival, as well as if they needed special management 
considerations for protection. The physical and biological features analyzed by the FWS 
included upland forest interior with a particular focus on the area proximal to the forest’s edge 
with well-drained soil and native floral resources. Areas were further included if they were 
susceptible to ground disturbance or compaction activities, habitat management, forestry 
activities, actions that facilitate flooding, actions that increase demand for floral resources, and 
pesticide applications.  
 
Importantly, the critical habitat designations contained large areas of continuous land. As these 
areas may contain developed territories, the FWS excluded physical features such as buildings, 

28 Due to rounding, totals may not add up to 100%. 
27 Units are geographically isolated units of the designated species. 

26 Specifically, the District Court ruled that the FWS “did not set forth a reasoned basis for its decision not to 
designate critical habitat for the rusty patched bumble bee under the not prudent standard set forth in the Endangered 
Species Act. (Nat. Res. Def. Council v. U.S. Fish & Wildlife Serv., No. 21-0770, 2023, D.C. Cir. Aug. 11, 2023)”  

2585 Fed. Reg. 54281 
24 Nat. Res. Def. Council v. U.S. Fish & Wildlife Serv., No. 21-5399, 2022, D.C. Cir. Mar. 25, 2022. 
23 82 Fed. Reg. 10285 
22 50 C.F.R. § 17 
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pavement, or other structures; however, lands immediately adjacent to these physical structures 
were not excluded. Lack of genetic distinction between colonies was also used to exclude areas 
followed by exclusion of areas impacted by pesticides or managed bees.  

Regulatory Analysis 

Non-ESA Environmental Activities 
The ESA’s conservation goals require that agencies will undergo additional Section 7 
consultations in areas overlapping with critical habitat. This could inadvertently undercut the 
ability of agencies to perform other environmentally-beneficial activities. In particular, hazardous 
waste and pollution cleanups could face significant administrative barriers resulting from critical 
habitat designation. Under 40 CFR 270.3(c), Resource and Conservation Recovery Act (RCRA) 
and Comprehensive Environmental Response, Compensation and Liability Act (CERCLA) 
require ESA consultation prior to the execution of clean-up activities.29   
 
While Section 7 consultation would be required irrespective of critical habitat designation due to 
the federal nexus of these actions, the consultation process would be significantly shortened 
should they not take place in critical habitat areas. Indeed, this would eliminate the need for a 
Biological Assessment related to habitat designation. The proposed rule does exclude developed 
areas from designation, likely eliminating RCRA/CERCLA sites in developed areas; however, 
this does not include a) the territory immediately adjacent to the developed areas which may also 
be part of the RCRA/CERCLA site nor b) RCRA/CERCLA sites that do not include buildings, 
pavement, or other structures.30  
 
This issue is not limited to RCRA/CERCLA cleanups. The proposed rule notes that habitat 
management activities – including prescribed burns – could require special management 
considerations under the designation. Multiple federal agencies use prescribed burns either as a 
conservation measure (e.g. USDA-NRCS and DOI-BLM) or as a method to reduce wildfire risk 

30 Importantly, the presence of pollution associated with these sites has been documented by ecologists to have 
negative impacts on bee populations, suggesting that despite having the aforementioned physical and habitat 
features, they may not contain the dense bee populations essential to species conservation (Moron et al., 2012; 
Phillips et al., 2021). To that end, RCRA/CERCLA cleanup efforts frequently include restoration strategies aimed at 
increasing native insect and floral diversity suggesting that additional barriers to clean-up efforts may inadvertently 
undo other conservation efforts (Rasschaert, 2024). 

29 RCRA/CERCLA cleanup activities are federal programs run by the Environmental Protection Agency (EPA) that 
address contamination of sites containing hazardous waste. RCRA focuses on the handling and management of 
hazardous waste to prevent contamination while CERCLA focuses on the cleanup of sites already contaminated by 
hazardous substances (Stranlund & Wagner, 2024).  
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(e.g. DOI-BLM).31,32 Notably, burns are only included in the analysis as a potential harm to the 
RPBB, however, few details are provided for why the agency only considers this to be a harm. 
Importantly, additional permitting requirements for prescribed burns could undercut the ability of 
federal agencies to engage in wildfire management efforts. Given the marked increase in major 
wildfires – including those on federal lands – the financial burden associated with delays in 
prescribed burns could be significant.33  

Pollinator Density 
The statutory requirements for the methodological approach of the incremental effects analysis 
require that the agency consider the costs associated with discretionary actions, as well as 
administrative efforts resulting from the habitat designation. While the incremental effects 
analysis correctly includes the effect of critical habitat designation on RPBB populations, it only 
includes it as a cost associated with ESA designation and associated consultations but not the 
spillover effects that it may have on other federal agency conservation programs. That is, as 
critical habitat designation preserves or increases bee populations, similar federal conservation or 
habitat management programs may experience spillover effects resulting from the benefits of 
species and habitat conservation under the critical habitat designation. That is, if RPBB 
populations are projected to increase or stabilize under critical habitat designation, other federal 
agencies with geographically adjacent habitat management programs would benefit from a lower 
strain on their own conservation resources – an economic impact unaccounted for in the 
incremental effects analysis.34 This, of course, does not include the private impacts associated 
with enhanced natural capital including pollination, food production, and indirect impacts on 
other ecosystem services.35 

Perceptional Effects 
The consideration of perceptional effects is a statutory requirement for the incremental effects 
analysis; however, it may be excluded from documentation if the perceptional effects are 
considered to be minimal.36 For this proposed designation, agency rulemakers opted to exclude 

36 The FWS has previously noted that the perceptional effects of habitat designations are minimal while noting 
potential behavioral responses associated with designations (86 Fed. Reg. 46536) 

35 Hueting, R., Reijnders, L., de Boer, B., Lambooy, J., & Jansen, H. (1998). The concept of environmental function 
and its valuation. Ecological Economics, 25(1), 31–35. https://doi.org/10.1016/s0921-8009(98)00011-1 

34 Similar to other ecosystem services evaluated in the incremental effects analysis, it is difficult to put a dollar value 
on pollination both because of the variety of valuation methods, as well as the wide range of estimates produced by 
economists (Mburu et al., 2006). Globally; however, crop pollination services across all insects are estimated to 
produce between $195-$387 billion annually for the agricultural industry alone (Porto et al., 2020). 

33 Weber, K. T., & Yadav, R. (2020). Spatiotemporal Trends in Wildfires across the Western United States 
(1950–2019). Remote Sensing, 12(18), 2959. https://doi.org/10.3390/rs12182959 

32 Briske, D. D., Bestelmeyer, B. T., Brown, J. R., Brunson, M. W., Thurow, T. L., & Tanaka, J. A. (2016). 
Assessment of USDA-NRCS rangeland conservation programs: recommendation for an evidence-based 
conservation platform. Ecological Applications, 27(1), 94–104. https://doi.org/10.1002/eap.1414 

31 Ecologists have suggested that prescribed burns be used to promote RBPP populations noting that fire suppression 
may lead to a reduction in the “the amount of habitat available for bumble bees” and “encroaching forest can block 
corridors between fields,thereby interfering with bumble bee dispersal and foraging activities (Giguere et al., 2020).” 
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perceptional impacts from the incremental effects analysis. Indeed, FWS has suggested in 
previous rulemakings that perceptional impacts are minimal and a lack of data availability would 
make such analysis difficult. Of the few empirical studies connecting the ESA and private market 
impacts, there is a lack of consideration of the specific causal pathway between designation and 
perception, nor is there consideration to the perceptional versus other non-perceptional market 
impacts.37, 38 Previous researchers, however, have proposed several mechanisms that could 
explain the connection including the 1) availability of substitute sites for the proposed activity; 2) 
previous experience with Section 7 consultations; 3) economic significance of proposed activity; 
4) baseline demand for land use; and 5) necessary to time to complete permitting requirements 
absent Section 7 consultations.39 These suggestions could warrant consideration.  
 
Notably, earlier rulemakings have qualitatively described the potential behavioral consequences 
of critical habitat designations including encouraging private landowners to preemptively destroy 
sensitive land to avoid critical habitat designations.40 The services have further noted that they 
seek to prevent these behaviors by identifying the existence of plans and partnership agreements 
that incentivize landowners to further the conservation of a species allowing them to exclude 
certain areas from critical habitat designation.41 Such agreements, however, are not identified 
within this rulemaking. 

Recommendations 
Recommendation 1: FWS should exempt RCRA/CERCLA sites, as well as the immediately 
adjacent land, from critical habitat designation.  
Non-ESA programs that prove beneficial to the RPBB population should receive special 
consideration when designating critical habitat. In particular, RCRA/CERCLA hazardous waste 
cleanups warrant attention, and the FWS should consider ways to reduce EPA’s permitting 
burden for these programs. One potential avenue to reduce this burden would be to exempt 
RCRA/CERCLA sites, as well as the immediately adjacent areas, from the habitat designation. 
While the EPA would still have the statutory obligation to consult the FWS regarding whether 
the area has a habitat designation, they would not have to undergo the same Biological 
Assessment that would be required if the site was found to have a critical habitat designation. 
This would result in a significantly shortened ESA timeline compared to an ESA process with 
formal consultation requirements. 

 

41 Ibid. 
40 87 Fed. Reg. 43433 

39 Industrial Economics (2014). Supplemental Information on Perceptional Effects on Grazing – Critical Habitat 
Designation for the New Mexico Meadow Jumping Mouse. Memorandum to USFWS. FWS. 

38 List, J., Margolis, M., & Osgood, D. (2006). Is the Endangered Species Act Endangering Species? NBER Working 
Paper No. 12777. https://doi.org/DOI%2010.3386/w12777 

37 Lueck, D., & Michael, Jeffrey A. (2003). Preemptive Habitat Destruction under the Endangered Species Act. The 
Journal of Law and Economics, 46(1), 27–60. https://doi.org/10.1086/344670 
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Recommendation 2: FWS should consider the effects of critical habitat designation on the 
demand for other federal habitat management programs 
The purported benefits of critical habitat designations are not limited to RPBB conservation. 
Species and habitat conservation related to critical habitat designations reduce the demand for 
similar habitat management programs elsewhere among federal agencies. The incremental effects 
analysis, however, fails to include these displacement effects as an economic impact in the 
analysis. While there isn’t a need to quantify the precise effect, it is important to note that 
agencies receive an indirect benefit through the lower demand for agency action through other 
habitat management programs. 
 
Recommendation 3: FWS should provide a rationale for their exclusion of perceptional 
effects and clarify if areas were excluded from designation because of conservation 
agreements with landowners 
The exclusion of perceptional effects is warranted under an incremental effects analysis that 
leverages quantitative methods, as the lack of available data makes such analysis difficult. The 
analysis in this rule, however, uses a qualitative approach, making such analysis more accessible 
to the FWS. Given the previously identified causal pathways between critical habitat designation 
and perceptional effects on markets, the FWS should consider the effect of the designation on 
private markets through these pathways, even if that consideration is qualitative. At the very 
least, a rationale should be provided for why perceptional effects were excluded given the 
agency’s statutory authority to include them in this analysis. 
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