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The George Washington University Regulatory Studies Center improves regulatory policy through
research, education, and outreach. As part of its mission, the Center conducts careful and
independent analyses to assess rulemaking proposals from the perspective of the public interest.
This comment on the U.S. Department of Justice Regulatory Task Force’s effort to identify laws
and regulations that raise barriers to competition does not represent the views of any particular
affected party or special interest, but is designed to evaluate the effect of the Task Force’s effort
on overall consumer welfare.

Introduction

I submit this comment in response to the request by the Anticompetitive Regulations Task Force
of the United States Department of Justice for comments on laws and regulations that raise barriers

This comment reflects the views of the author, and does not represent an official position of the GW Regulatory
Studies Center or the George Washington University. The Center’s policy on research integrity is available at
https://regulatorystudies.columbian.gwu.edu/about#integrity.

Prior to joining the GW Regulatory Studies Center, Mary Sullivan was an economist at the Federal Trade
Commission. Previously, she was as an economist and Assistant Chief of the Competition Policy Section at the
Antitrust Division, U.S. Department of Justice, Antitrust Division. In academia, she was on the faculties of the
University of Chicago Booth School of Business and the George Washington School of Business. Her research
focuses on regulation and antitrust.
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to competition.® The Task Force highlights the importance of reducing the undue burden placed
on small firms by regulation and of allowing small firms to compete “on a level playing field with
powerful corporations.”

The request for comments is part of the broader initiative of the Trump Administration to eliminate
unnecessary and unlawful regulations through Executive Order 14192, Unleashing Prosperity
Through Deregulation,* and Executive Order 14219, Ensuring Lawful Governance and
Implementing the President's “Department of Government Efficiency" Deregulatory Initiative.’
Section 2 part vii of the latter seeks to eliminate “regulations that impose undue burdens on small
business and impede private enterprise and entrepreneurship.”

I support the goal of reducing the regulatory burden on small businesses. These firms comprise an
important part of the economy, and regulatory costs often put them in a precarious financial
position.

However, in order to encourage small businesses to compete with large corporations, it is not
enough to reduce their costs of compliance. It is also necessary to change policies that give small
businesses the incentive to stay small. I recommend that agencies interpret the Regulatory
Flexibility Act,%’ or if necessary, seek amendments to it, so that the lower regulatory costs given
to small businesses are phased out more slowly as the businesses grow.

Analysis

Small firms play a vital role in the US economy. They provide a large fraction of employment and
income, and contribute greatly to innovation.®

Request for Public Comments: https://www.justice.gov/atr/anticompetitive-regulations-task-force

4 Executive Order 14192: https://www.federalregister.gcov/documents/2025/02/06/2025-02345/unleashing-
prosperity-through-deregulation

5 Executive Order 14219: https://www.federalregister.gcov/documents/2025/02/25/2025-03138/ensuring-lawful-

governance-and-implementing-the-presidents-department-of-government-efficiency

Regulatory Flexibility Act, 5 U.S.C. §§ 601-612. The Regulatory Flexibility Act requires agencies to lower the

compliance burden for small businesses.

7 Carey, Maeve P., “The Regulatory Flexibility Act: An Overview,” August 16, 2021, CRS Product (Library of

Congress): https://www.congress.gov/crs-product/IF11900

Small Business & Entrepreneurship Council, “Facts & Data” 2023: https://sbecouncil.org/about-us/facts-and-
data/
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Regulatory compliance imposes a bigger burden on small firms than on large firms.® This burden
impedes growth for small firms and makes them vulnerable to failure.!° Only 50 percent of small
firms remain in the market after five years, and only 35 percent survive for 10 years. Research
shows that regulations are associated with a higher failure rate for small firms, but not for large
firms.!!

The negative impact of regulatory costs on small firms underscores the importance of the Task
Force’s effort. Easing the regulatory burden placed on small firms would improve their financial
position and reduce their risk of failure. However, to create a level playing field, and to make it
more likely that small firms can grow and provide greater competition to large firms, it is also
necessary to change policies that give small firms the incentive to stay small.

To help small firms, policymakers should adopt policies that lighten the regulations imposed on
them from techniques such as regulatory tiering'? and exemptions. As firms grow, they face
increasing regulatory burdens as these benefits are phased out. The prospect of facing higher
regulatory costs can give small firms the incentive to stay small. Studies show that, if one looks at
the size distribution of small firms, a disproportionately large number are just below the threshold
at which they would lose regulatory relief if they expanded. In the U.S., public firms bunch around
regulatory market capitalization thresholds, which is consistent with their avoiding growth that
would result in higher regulatory costs.!> There is also evidence of discontinuities in firm size
around thresholds in labor law enforcement in Italy'* and in France,'>!¢ and of a reduction in

% Crain, Nicole V. and Crain, W. Mark, (2023) “The Cost of Federal Regulation to the U.S. Economy,
Manufacturing, and Small Business, National Association of Manufacturers: https://nam.org/wp-
content/uploads/2023/11/NAM-3731-Crains-Study-R3-V2-FIN.pdf

10" Calomiris, C.W., Mamaysky, H., Yang, R. (2021), “Measuring the Cost of Regulation: A Text-Based Approach,”

Technical Report, National Bureau of Economic Research.

Chambers, Dustin, McLaughlin, Patrick A., and Richards, Tyler, (2022), “Regulation, Entrepreneurship, and

Firm Size,” Journal of Regulatory Economics 61: 108-134.

Regulatory tiers are categories that group entities for differential regulatory treatment. See Brock, William A.,

and Evans, David S. (1985), “The Economics of Regulatory Tiering,” Rand Journal of Economics 16(3): 398-

4009.

Ewens, Michael, Xiao, Kairong, and Xu, Ting (2024), “Regulatory Costs of Being Public: Evidence from

Bunching Estimation,” Journal of Financial Economics 153.

Schivardi, F., Torrini, R. (2008), “Identifying the Effects of Firing Restrictions through Size-Contingent

Differences in Regulation,” Labor Economics 15(3): 482-511.

Garicano, L., Lelarge, C., Van Reenen, J., (2016), “Firm Size Distortions and the Productivity Distribution:

Evidence from France,” American Economic Review 106(11): 3439-3470.

Gourio, Frangois and Roys, Nicolas (2014), “Size-Dependent Regulations, Firm Size Distribution, and

Reallocation,” Quantitative Economics: https://onlinelibrary.wiley.com/doi/epdf/10.3982/QE338
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innovation around these thresholds in France.!” These studies provide examples of how regulatory
thresholds may affect a firm’s incentive to grow.

In a major contribution to regulatory research, Trebbi and Zhang'® provide a detailed analysis of
the distribution of U.S. firms’ regulatory compliance costs. They develop a measure of compliance
costs based on the fraction of labor costs dedicated to regulatory-related tasks.'® Their results show
that, as firms grow, the fraction of regulatory-related labor costs is increasing for small firms and
decreasing for large firms. This inverted U-shaped distribution indicates that there are
diseconomies of scale in regulatory compliance for small firms, and economies of scale for large
firms.

Below is a reproduction of Panel A, Figure 5 from Trebbi and Zhang.?’

This graph shows that when small firms expand, they face increased costs of regulatory compliance
until they reach the size of 500 employees, and beyond that these regulatory-related costs start to
fall. At the peak, the fraction of labor costs devoted to regulatory compliance is approximately 40-
50 percent higher than that of the smallest firms, but is also higher than that of larger firms. The
inverted U-shape cost distribution indicates that the premature phasing out of regulatory tiering
and exemptions for small firms creates hurdles for small firms that want to grow. This graph shows
that simply lowering regulatory costs for small firms will not level the playing field. It is also
necessary to flatten the curve so that regulatory costs do not increase before small firms reach the
economies of scale in regulatory compliance enjoyed by large firms.

il

17 Aghion, Philippe, Bergeaud, Antonin, and Reenen, John Van (2023), “The Impact of Regulation in Innovation,’
American Economic Review 113(11) 2894-2936.

18 Trebbi, Francesco and Zhang, Miao Ben, (2022) “The Cost of Regulatory Compliance in the United States,”
Technical Report, National Bureau of Economic Research.

19 The study identifies 19,636 regulatory-related tasks, such as monitoring compliance with regulations, inspecting
regulated commodities or workplace environments, and fulfilling report requirements.

20" The Firm Regulatory Index is the fraction of a firm’s labor costs attributable to performing regulatory-related
tasks.
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Panel A: Firm-Level
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Implications

The results suggest that policy makers should be concerned not only with the burden that
regulations impose on small firms, but also with how quickly their policies increase the burden as
firms grow. To accomplish this goal, agencies should consider different tiers of “small” in applying
the Regulatory Flexibility Act in order to scale the compliance burden to firms of different sizes.
This may require an amendment to the Act. Specifically, they should design flatter regulatory tiers
that allow small firms to reach the economies of scale in regulatory compliance enjoyed by large
firms.

Lowering the regulatory compliance costs for small firms is an important goal, but to allow small
firms to compete on a level playing field with powerful corporations, it is necessary to eliminate
the regulatory hurdles they encounter along the way.
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