
 

  

 

 



The modern administrative state, as measured by number of agencies, their budgets and staffing, 

and the number of regulations they issue, has grown significantly over the last hundred years. This 

essay reviews the origins of the administrative state, and identifies four milestone efforts to hold 

it accountable to the American people: passage of the Administrative Procedure Act in 1946, the 

economic deregulation of the 1970s and ‘80s, requirements for ex-ante regulatory impact analysis, 

and White House review. These milestones reflect bipartisan consensus on appropriate constraints 

on executive rulemaking, but they have not succeeded in stemming the debate over the proper role 

for administrative agencies and the regulations they issue. New milestones may be on the horizon 

related to judicial interpretations, legislative actions, and extensions to executive oversight. 
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Chances are, ten years ago most readers of this essay were not familiar with the term 

“administrative state.” Now, it is common in political discourse. Usage of the term on Twitter 

increased dramatically in early 2017 after President Donald Trump’s former strategist, Steve 

Bannon, promised the “deconstruction of the administrative state,” but its origins go much farther 

back. 

According to the Washington Post, Bannon was referring to “the system of taxes, regulations and 

trade pacts that the president says have stymied economic growth and infringed upon U.S. 

sovereignty.” In this essay, we use “administrative state” to mean the federal agencies that 

comprise the executive branch—such as the Department of Transportation, the Securities 

Exchange Commission, the Environmental Protection Agency, the Food and Drug Administration, 

etc.—which, pursuant to authority granted from Congress, issue regulations that carry the force of 

law. It also includes several “independent” agencies that operate without direct oversight from the 

President, although recent Supreme Court cases have raised questions about how far that 

independence extends. 

There is no question that the size and scope of the administrative state have grown over the last 

century. Today, scores of federal agencies issue tens of thousands of regulations a year. The Code 

of Federal Regulations contains 242 volumes and more than 185,000 pages. That is four times as 

big as the US Code of laws passed by Congress, which contains less than 44,000 pages. 

Debate over the proper role for these agencies and the regulations they issue emerged early in the 

last century and led to different measures aimed at ensuring they are consistent with the U.S. 

Constitution, and accountable to elected branches of government and the people. This essay 

reviews the origins of the administrative state, identifies several milestone efforts to hold it 

accountable to the American people, and suggests what the future may hold. 

 

Law and public administration scholars often attribute the term “administrative state” to Dwight 

Waldo’s book2 of that title in 1948,3 although others point to earlier usage in both the United States 

and elsewhere.4 By the time Waldo was writing, debate over the proper role for administrative 
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agencies had been raging for several decades. While executive agencies and departments are as 

old as the republic itself, the scope and reach of the administrative state has expanded over time, 

and with it, discussion of its proper role in the U.S. system of government.  

Congress created the first modern regulatory agency, the Interstate Commerce Commission (ICC) 

in 1887. As a 1977 Senate Report put it, “for close to 100 years Congress chose to exercise the 

commerce power directly, without the aid of regulatory agencies .... By 1887, Congress saw a need 

for delegating part of the task of regulating commerce...”5 The bipartisan, seven-member ICC 

adjudicated between railroads and shippers to regulate rates railroad could charge. In the decades 

that followed, Congress established a variety of agencies to regulate interstate trade, water and 

power, communications, commodity exchanges, and other areas of activity. These agencies were 

often outside of executive departments, and structured to be somewhat independent of presidential 

control. Their members could only be dismissed “for cause” (“inefficiency, neglect of duty, or 

malfeasance in office”) in contrast to political appointees in executive departments, who served 

“at the pleasure of the president.”  

Federal courts played an important role in drawing boundaries for these agencies’ activities. Recall 

that the U.S. Constitution grants the legislative branch the power to pass laws (Article 1), it tasks 

the executive branch with administering and enforcing those laws (Article 2), and it makes the 

judicial branch responsible for interpreting the Constitution and statutes (Article 3).  

Until the early 20th century, the courts interpreted the separation of powers implicit in Articles 1 

through 3 of the Constitution as prohibiting Congress from delegating its legislative powers to 

administrative agencies. In 1892, the Supreme Court declared: “that Congress cannot delegate 

legislative power to the President is a principle universally recognized as vital to the integrity and 

maintenance of the system of government ordained by the Constitution.”6 This is known as the 

“nondelegation doctrine.”  

By 1928, the Supreme Court had softened this interpretation of the separation of powers. It took a 

different view of the nondelegation doctrine in J.W. Hampton v. United States, when it found that 

Congress could delegate legislative power as long as the statute included an “intelligible principle” 

to guide executive action.7 That is, the Supreme Court said that delegation is constitutional as long 

as Congress provides executive agencies with an unambiguous standard to guide rulemaking.  

This interpretation was tested in the 1930s, when the New Deal created numerous new regulatory 

agencies, including the National Labor Relations Board (NLRB) and the Securities and Exchange 

Commission (SEC), and increased the jurisdiction of existing agencies, such as giving the 
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Department of Labor jurisdiction over wages and work hours. Opponents of the New Deal (those 

concerned with the expansion of the administrative state) turned to the judicial branch to constrain 

agency actions.8 In 1935, the Supreme Court invoked the nondelegation doctrine to invalidate two 

provisions of the National Industrial Recovery Act, in Panama Refining Co. v. Ryan and ALA 

Schechter Poultry Corp. v. United States.9 The Court found the Act unconstitutional because it 

provided the president (and private industry associations) “virtually unfettered” decision making 

power.10  

However, two years later, the landscape changed and the focus of administrative reform efforts 

shifted to Congress. After Roosevelt’s threat to “pack the court,” the Supreme Court began to 

approve New Deal programs and agencies, signaling that New Deal opponents’ “only remaining 

recourse was in Congress.”11  

New Deal opponents were not alone in advocating for reforms. President Roosevelt established 

the Committee on Administrative Management (known as the Brownlow Commission) to 

recommend measures to reorganize the executive branch. His message to Congress accompanying 

the Brownlow report raised concerns over the “chaos of establishments” with “overlapping, 

duplication, and contradictory policies,” and concluded: 

The plain fact is that the present organization and equipment of the executive 

branch of the Government defeats the constitutional intent that there be a single 

responsible Chief Executive to coordinate and manage the departments and 

activities in accordance with the laws enacted by the Congress. Under these 

conditions the Government cannot be thoroughly effective in working, under 

popular control, for the common good.12
 

The President did succeed in reorganizing the executive, including establishing the Executive 

Office of the President, but debate on the proper role of administrative agencies continued. This 

debate paved the way, almost a decade later, for the first milestone in constraining the 

administrative state, passage of the Administrative Procedure Act. 
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The Administrative Procedure Act of 1946 followed more than a decade of debate on the question 

of unconstitutional delegation and reflected a “fierce compromise,”13 balancing the competing 

goals of bureaucratic expertise and legislative accountability. Its requirements—that regulations 

be grounded in statutory law and an administrative record that includes public notice-and-

comment—continue to guide rulemaking today. 

Shepherd provides a fascinating account of the shifting coalitions and aborted efforts at 

administrative reform between 1937 and 1946.14 Early in that period, the American Bar 

Association (ABA) supported legislation that would have created an administrative court to 

oversee administrative agencies, especially disfavored New Deal agencies, such as the NLRB, the 

Department of Labor’s Wage and Hour Division, and the SEC. Progressive members of Congress 

and the agencies themselves objected to these proposals and, in response, President Roosevelt 

established the United States Attorney General’s Committee on Administrative Procedure in 1939 

to study administrative reform and propose alternative legislation.  

In 1940, Congress passed the Walter-Logan bill, with support from the ABA and conservatives in 

Congress. President Roosevelt vetoed the bill, which would have required agencies to present a 

record of findings supporting decisions and issue interpretive rules after notice and opportunity for 

hearings. Perhaps most importantly, it would have subjected agency actions to judicial review of 

jurisdictional questions as well as whether they were supported by substantial evidence.15  

The Attorney General’s Committee, composed of distinguished non-governmental lawyers and a 

small staff, subsequently offered two bills, drafted by its majority and minority. The majority’s 

bill offered small reforms, codified some existing practices, and would have established an Office 

of Administrative Procedure to recommend further changes, as appropriate. The Committee 

minority’s bill contained judicial review provisions similar to the Walter-Logan bill and also 

recommended that agencies first propose rules and receive public comment before issuing 

regulation. Congress debated these bills extensively in 1941, but set them aside after the 

declaration of war on Japan and Germany in December.  

The emergency powers used during the war constrained individual freedom, and according to the 

ABA “illustrated and emphasized the admitted defects of administrative justice.”16 However, the 

war also forced compromise and cooperation. Shepherd notes that proponents of reform and the 

administration “sought to avoid a pitched political battle during war; each side sought to avoid 
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creation of a public perception that it was willing to impede the war effort for partisan advantage 

in other areas.”17 Bills introduced in 1944 attempted to find middle ground between the 

administration, agencies, New Deal opponents in Congress, and the ABA. 

These efforts reached fruition on June 11, 1946, when President Truman signed the Administrative 

Procedure Act into law. It established procedures an agency must follow to promulgate binding 

rules and regulations within the area delegated to it by statute. Agencies must provide public notice 

of all rules and provide an opportunity for public comment. Final rules are subject to judicial 

review to determine whether they are “arbitrary, capricious, an abuse of discretion, or otherwise 

not in accordance with law,” among other things. For administrative adjudications, where the 

enabling statute calls for public hearings on the record, decisions must be based on substantial 

evidence. As long as executive branch agencies act within the rulemaking authority delegated to 

them by Congress, and follow the procedures in the APA, recent courts have not found it 

unconstitutional for them to write and enforce regulations. 

According to Shepherd: 

The landmark Administrative Procedure Act of 1946 and its history are central to 

the United States’ economic and political development. The APA was the bill of 

rights for the new regulatory state. In a new era of expanded government, it defined 

the relationship between government and governed. The APA’s impact has been 

profound and durable and represents the country’s decision to permit extensive 

government, but to avoid dictatorship and central planning. The APA permitted the 

continued growth of the regulatory state that exists today.18 

Though there are indications that the tide may be turning, as discussed below, the Supreme Court 

has not overturned legislation or regulation on nondelegation grounds since the 1930s. Indeed, in 

1989 the Supreme Court found that “[i]n our increasingly complex society, replete with ever 

changing and more technical problems, Congress simply cannot do its job absent an ability to 

delegate power under broad general directives.”19 

Congress has supplemented the APA through legislation tailored to specific programs, and passed 

government-wide procedural laws (e.g., the Freedom of Information Act of 1966, and the 

Government in the Sunshine Act of 1976). However, the APA has guided executive branch 

rulemaking without significant amendment for 75 years, and is one of the most important pieces 

of legislation ever enacted.  
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The administrative agencies formed during the New Deal and earlier generally issued “economic 

regulations,” regulating economic activities of particular industries using controls such as price 

ceilings or floors, quantity restrictions, and service conditions. These regulations were justified as 

necessary to protect consumers from the exercise of producers’ market power, or to protect the 

industry from “destructive competition.”  

Most of these agencies were established as independent commissions to avoid political influence, 

but increasingly observers were concerned that they were not serving the public interest. 

Regulatory agencies, such as the ICC, the Civil Aeronautics Board (CAB), and the Federal 

Communications Commission (FCC), seemed to get “captured” by the industries they regulated.20 

Scholarship in the fields of economics, antitrust, and law increasingly found that regulation of 

private sector prices, entry, and exit tended to keep prices higher than necessary, to the benefit of 

regulated industries, and at the expense of consumers.21  

Policy entrepreneurs at think tanks (especially the Brookings Institution and American Enterprise 

Institute), officials in the Ford, Carter, and Reagan Administrations, and legislators in Congress, 

brought these observations and academic insights to the policy realm. They were able to link 

regulatory impacts to the problem of inflation by showing that eliminating economic regulations 

and fostering competition would lead to reduced prices.22  

The CAB, established in 1938, illustrates both the structure and authorities of these administrative 

commissions and the evolution of public opinion and policy with respect to them. Five members 

comprised the Board; the president designated one to be chairman, and not more than three could 

be of the same political party. Congress tasked the CAB with reviewing and approving routes and 

rates for air travel that are “in the public interest and in accord with public convenience and 

necessity.” Administrative law judges would hold public hearings on rates, with disputes being 

resolved by the Board.  

According to a contemporary Harvard Kennedy School case study: 

Under its rate-setting philosophy, the CAB totally prevented price competition. All 

airlines charged the same fares for the same flights. When one raised prices, all 

followed suit. The market was further limited by the Board’s consistent refusal to 

allow new competition into the arena. In the name of protectionism, the last thing 
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the Board felt “in the public interest” was more competition, so all certificates for 

entry were denied.23 

In response to concerns about regulatory impacts, President Gerald Ford called for “a joint effort 

by the Congress, the executive branch, and the private sector to identify and eliminate existing 

Federal rules and regulations that increase costs to the consumer without any good reason in 

today’s economic climate.”24  

At about the same time, Senator Ted Kennedy, chair of the Senate Judiciary Subcommittee on 

Administrative Practice and Procedure, engaged Harvard Law Professor Stephen Breyer to help 

guide the subcommittee’s activities. Breyer’s background was in economic regulation and 

administrative law, so he steered the subcommittee toward a “long-range systematic study of 

economic regulation” through a series of hearings beginning with the CAB. Breyer argued it would 

be possible to “line up a group of political forces all in favor [of deregulation] ranging from Senator 

Thurmond and the administration, and all the traditional laissez-faire Republicans, on the one 

hand, and over to Ralph Nader and the consumer Democrats on the other.”25 Indeed, he was right.  

Bipartisan efforts across all three branches of government eventually led to the abolition of whole 

agencies such as the CAB and the ICC, and removal of unnecessary regulation in several 

previously-regulated industries, with resulting improvements in innovation and consumer 

welfare.26  

The transportation and telecommunications deregulation that took place in the 1970s and 1980s 

lowered consumer prices and increased choices. By 1993, deregulation led to efficiency 

improvements equivalent to a 7-9 percent increase in GDP produced by the deregulated industries 

(trucking, rail, air, and telecommunications), and consumers received most of the benefits.27 

Competitive markets have not just reallocated resources but generated tens of billions of dollars 

per year in benefits for consumers and society as a whole,28 and markets have evolved in beneficial 

ways that were not anticipated prior to deregulation. 
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At the same time that economic forms of regulation were declining in the 1970s, a new type of 

“social regulation” was emerging, aimed at protecting health, safety, and the environment. 

Concerns over the reporting and compliance burdens of these new rules led to the next wave of 

regulatory reform, focused not on deregulation, but on ensuring that regulatory benefits 

outweighed costs. 

In 1978, President Jimmy Carter issued Executive Order (E.O.) 12044, which required agency 

heads to determine the need for a regulation, evaluate the direct and indirect effects of alternatives, 

and, when regulation was necessary, choose the least burdensome approach. Carter also required 

agencies to make their regulatory analyses available to the public when proposing new rulemaking. 

In 1981, President Ronald Reagan replaced Carter’s order with E.O. 12291, which formalized 

regulatory analysis requirements and directed that “[r]egulatory action shall not be undertaken 

unless the potential benefits to society for the regulation outweigh the potential costs to society.” 

As discussed in the next section, it also established review procedures that increased incentives for 

conducting analysis. 

In 1993, President Clinton rescinded Reagan’s executive order and replaced it with E.O. 12866. 

Nevertheless, the new order reinforced the philosophy that regulations should only be issued if 

required by law or a “compelling public need.” It directed agencies to base rules on an analysis of 

the costs and benefits of all available alternatives, and to select “regulatory approaches that 

maximize net benefits” to society unless otherwise constrained by law.  

More than 25 years and several presidential administrations later, E.O. 12866 still remains in 

effect. Subsequent presidents have maintained and supplemented its requirements, including, for 

example, President Obama’s E.O. 13563 and President Trump’s E.O. 13771. Regulatory impact 

analysis and benefit-cost balancing has become standard practice in most regulatory agencies, and 

it is increasingly expected by reviewing courts. Further, developed countries around the world 

have adopted regulatory analysis as a way “to improve policy coherence and promote economic 

welfare through better quality regulation.”29 

According to Office of Management and Budget Circular A-4: 

Regulatory analysis is a tool regulatory agencies use to anticipate and evaluate the 

likely consequences of rules. It provides a formal way of organizing the evidence 

on the key effects – good and bad – of the various alternatives that should be 

considered in developing regulations. The motivation is to (1) learn if the benefits 
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of an action are likely to justify the costs or (2) discover which of various possible 

alternatives would be the most cost-effective.  

Elsewhere, OMB observes “regulatory analysis also has an important democratic function; it 

promotes accountability and transparency and is a central part of open government.”30  

 

The fourth milestone on the road to the modern regulatory state is the centralized review of 

regulations before they are issued. While Presidents Reagan and Clinton established the White 

House review procedures that largely remain today, the roots of that oversight go further back.31 

In 1971, President Richard Nixon instituted a “Quality of Life Review” program that required 

agencies to submit for Office of Management and Budget (OMB) review agendas of regulatory 

actions, and certain proposed and final rules along with their supporting analysis before publication 

in the Federal Register.  

President Ford gave OMB responsibility for coordinating oversight of agencies’ “inflation impact 

statements” (later “economic impact statements”) and directed agencies to submit to the Council 

on Wage and Price Stability (CWPS) “a copy of the proposed rule or regulation, the accompanying 

certification, and a brief summary of the agency’s evaluation” of costs, benefits, and alternatives 

considered.32 According to Murray Weidenbaum, who later chaired President Reagan’s Council 

of Economic Advisors, “the driving force behind Ford’s review process was the Review Group on 

Regulatory Reform … a policy-coordinating mechanism used in the Ford White House.”  

When he took office, President Carter abandoned some of the Nixon and Ford procedures, but 

established his own cabinet-level Regulatory Analysis Review Group to serve as an “expert 

regulatory ‘watchdog’” to review agencies’ most important regulatory proposals. It was supported 

by CWPS economists and backed up by senior officials in the White House, OMB, and the Council 

of Economic Advisors. Carter further centralized the coordination of executive oversight in 1978 

with his Regulatory Council, which included representatives from independent, as well as 

executive, agencies. It was responsible for a semi-annual agenda of regulatory actions and an 

“agenda of regulatory reform proposals which stressed: (1) enhancement of presidential oversight; 

(2) institutionalization of cost-benefit regulatory assessment procedures; (3) adoption of flexible 

regulatory alternatives and market mechanisms in lieu of traditional command and control 
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regulation; and (4) further examination of non-governmental solutions (such as greater insurance 

availability) to problems previously viewed as primarily regulatory in character.”33 

A month before he left office, President Carter signed the Paperwork Reduction Act of 1980, which 

established the Office of Information and Regulatory Affairs (OIRA) in OMB to review and 

approve all new reporting requirements to minimize the burdens associated with the government’s 

collection of information. 

When President Reagan took office in 1981, he further centralized and formalized regulatory 

oversight by giving the newly created OIRA a gatekeeper role in reviewing draft regulations—as 

well as paperwork—to ensure they were consistent with his E.O. 12291. Unlike previous review 

practices, Reagan required executive agencies to submit all regulations to OIRA and not to publish 

them until OIRA had completed its review. He also issued E.O. 12498, which required the annual 

publication of a Regulatory Program, coordinated by OIRA, that listed the most significant 

upcoming regulations to “improve the management of regulatory activity within the Executive 

branch,” and “provide the public and the congress with a greater opportunity to learn about and 

evaluate … regulatory priorities and procedures.”  

Although Reagan’s centralized regulatory review was initially controversial, each subsequent 

president has continued and expanded OIRA’s central regulatory oversight role. As noted, 

President Clinton’s E.O. 12866 replaced E.O. 12291 in 1993, but retained the key features of OIRA 

regulatory review. It narrowed OIRA’s purview to rules deemed “significant” and its rhetoric was 

softer than in E.O. 12291, with the preamble emphasizing “planning and coordination,” 

reaffirming “the primacy of Federal agencies in the regulatory decision-making process,” and 

promising to “restore the integrity and legitimacy of regulatory review and oversight” and “make 

the process more accessible and open to the public.” It replaced the Regulatory Program required 

by E.O. 12498 with a semi-annual Unified Regulatory Agenda, listing “all regulations under 

development or review,” and an annual Regulatory Plan providing more detail on “the most 

important significant regulatory actions that the agency reasonably expects to issue in proposed or 

final form in that fiscal year or thereafter.” Unlike the Reagan order, Clinton included independent 

regulatory agencies in this planning process, though not in the requirement to submit individual 

regulations to OIRA for review. 

Presidents George W. Bush, Barack Obama, and Donald Trump have all retained the Clinton 

procedures for White House oversight of regulations, and have continued to assign OIRA 

responsibility for cross-cutting administration-wide activities. President Obama’s E.O. 13563 

raised concerns over “redundant, inconsistent, or overlapping” regulations, and encouraged greater 

“coordination, simplification, and harmonization.” President Trump’s E.O. 13771 made OIRA 
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responsible for carrying out its requirements for agencies to offset the costs of new regulations by 

removing or modifying existing rules.  

OIRA’s regulatory oversight role has several functions, including coordinating interagency 

disputes on regulation, liaising with White House officials to ensure regulations are consistent with 

presidential policies, and reviewing agency RIAs to offer what President Obama called a 

“dispassionate and analytical second opinion” on agencies’ actions.  

As Justice Kagan observed in her landmark article on presidential administration, presidents 

confront a principal-agent problem: “In a world of extraordinary administrative complexity and 

near-incalculable presidential responsibilities, no President can hope (even with the assistance of 

close aides) to monitor the agencies so closely as to substitute all his preferences for those of the 

bureaucracy.”34 OIRA serves this role of monitor and representative of the president’s priorities 

on regulatory matters, but that is not its only role. As an aggregator of information and perspectives 

across the executive branch,35 it serves an essential coordinating function in an expansive 

bureaucracy made up of myriad narrow-mission entities. Its staff of career regulatory experts is a 

source of institutional knowledge that endures across administrations. White House staff bring 

their political perspectives to regulatory policy to be sure, but OIRA’s cadre of career professionals 

with their expertise, knowledge, and cross-cutting perspective bring useful insights and 

experiences to presidential decisions.  

 

These four milestones have certainly shaped regulatory practice in the United States. The 

constraints they impose have done little to reduce the either the stock or flow of new regulations, 

however, and concerns that executive-made laws are not appropriately accountable to American 

voters remain. New milestones may emerge related to judicial oversight, legislative action, 

application of regulatory analysis retrospectively to existing rules, extension of OIRA oversight to 

independent regulatory agencies, and more concerted efforts at regulatory budgeting. 

 

As noted earlier, since the mid-1930s, the courts have generally been deferential to Congress and 

agencies when it comes to regulation, leading many to conclude that nondelegation standard is 

dead.36 A 1984 case established the Chevron deference principle, which holds that, in the face of 
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ambiguous statutory language, courts should defer to an agency’s interpretation of its statutory 

authority as long as it is reasonable, even if it is not the best interpretation. One legal scholar calls 

Chevron “the most important single reason that the administrative state has continued to grow out 

of control.”37  

Yet, this deference may be changing. There is a growing interest in challenging the “intelligible 

principle” standard and reviving the nondelegation doctrine. Recent opinions suggest that some in 

the judiciary, including perhaps a majority of Supreme Court justices, are open to revisiting both 

Chevron and nondelegation doctrines.  

Additionally, the Supreme Court appears to be paying more attention to whether agencies justify 

their decisions with sound regulatory impact analysis.38 In 2015, it rejected an EPA regulation as 

arbitrary because EPA had not weighed both the costs and the benefits, concluding that “against 

the backdrop of this established administrative practice, it is unreasonable to read an instruction to 

an administrative agency to determine whether ‘regulation is appropriate and necessary’ as an 

invitation to ignore cost.”  

 

Two of the milestones described here—passage of the APA and economic deregulation—benefited 

from bipartisan support across all three branches of government. In contrast, requirements for 

regulatory impact analysis and executive oversight have been largely the purview of the executive 

branch, with only sporadic support from Congress. While some cross-cutting procedural laws, 

such as the Unfunded Mandates Reform Act (1995) and Regulatory Flexibility Act (1980), include 

requirements for agencies to develop estimates of the costs and benefits of certain regulations, 

their coverage is more limited than the presidential orders.  

To ensure the continuity of regulatory impact analysis, Congress could reinforce the bipartisan 

principles embodied in presidential executive orders, especially E.O. 12866 (Clinton) and E.O. 

13563 (Obama). Such codification would lend congressional support to the orders’ nonpartisan 

principles and the philosophy that before issuing regulations agencies should identify a compelling 

public need, evaluate the likely effects of alternative regulatory approaches, and select regulatory 

options based on an understanding of social benefits and costs. Ideally, such a requirement would 

override authorizing statutes that ignore or explicitly prohibit analysis of tradeoffs.  

While executive orders include language explicitly precluding judicial review, Congress could 

make compliance with analytical requirements judicially reviewable. Bull and Ellig find that 
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explicit mandates for regulatory analysis not only appear to produce relatively sophisticated 

agency economic analyses but more rigorous judicial review, as well.39 Congressional action with 

respect to regulatory practice could also support other potential milestones discussed below, 

including extending regulatory analysis requirements to independent regulatory agencies, better 

retrospective evaluation of existing regulations, and regulatory budgeting.  

 

Since Carter’s E.O. 12044, presidents have directed agencies to apply regulatory impact analysis 

retrospectively to be sure existing rules are having their intended effects. Reagan’s E.O. 12291 

applied to existing, as well as new rules, and Clinton’s E.O. 12866 directs each agency to 

“periodically review its existing significant regulations to determine whether any such regulations 

should be modified or eliminated so as to make the agency’s regulatory program more effective in 

achieving the regulatory objectives, less burdensome, or in greater alignment with the President’s 

priorities and the principles set forth in this Executive order.” Obama’s E.O. 13563 directed 

agencies to “consider how best to promote retrospective analysis of rules that may be outmoded, 

ineffective, insufficient, or excessively burdensome, and to modify, streamline, expand, or repeal 

them in accordance with what has been learned.”  

These directives have met with limited success, however, and agencies devote much less analysis 

to evaluating the impacts of their regulations once they are in effect than they do to estimating 

their hypothetical impacts before they are issued. This may be largely because executive directives 

have not changed underlying incentives. Unlike other government programs that are reassessed 

each time their funds are appropriated, regulations, once created, tend to exist in perpetuity.  

In theory, President Trump’s regulatory budget initiative, making the issuance of new regulations 

contingent on finding a regulatory cost offset, could provide incentives for agencies to evaluate 

both the costs and effectiveness of existing programs. However, as implemented, Trump’s 

regulatory budgeting process has done more to slow the pace of new rulemaking than to evaluate 

the merits of regulations on the books.  

The key to better retrospective regulatory evaluation may lie in developing an evaluation plan 

when a rule is first issued, and committing to gathering the data needed for evaluation. Further, 

designing regulations from the outset in ways that allow variation in compliance would provide 

natural experiments from which to learn from experience. The successful economic deregulation 

of the 1970s and 80s benefited from such natural experiments. Intrastate airline fares not subject 

to the CAB’s rate-setting authority were markedly lower than interstate fares, providing a powerful 

counterfactual for what interstate prices could be with more competition. 

                                                 

39 Reeve T. Bull & Jerry Ellig, Statutory rulemaking considerations and judicial review of regulatory impact 

analysis, 70 Admin. L. Rev. 873 (2018). 



 

As noted above, because presidents’ ability to remove independent agency commissioners is more 

constrained than for executive agency appointees, they have been hesitant to require centralized 

review. The executive orders governing OIRA review issued by Presidents Reagan (E.O. 12291), 

Clinton (E.O. 12866), Obama (E.O. 13563) and Trump (E.O. 13771) have all excluded 

independent regulatory agencies. As a result, independent agencies have traditionally performed 

lower quality analysis than executive branch agencies.40 

Presidents are becoming less reluctant to exert oversight over independent agencies, however. 

Obama’s E.O. 13579, “Regulation and Independent Regulatory Agencies,” encouraged 

independent regulatory agencies to comply with E.O. 13563’s provisions for “public participation, 

integration and innovation, flexible approaches, and science … to the extent permitted by law” 

and directed them to release public plans regarding how they would periodically review their 

existing significant regulations. Legal experts find that, while the exact approach to oversight may 

differ depending on independent agencies’ authorities, presidents could require more analysis and 

review.41 Congress has introduced bills that would explicitly allow the president by executive order 

to subject independent regulatory agencies to the executive analytical requirements applicable to 

other agencies. Several bills also attempted to impose analytical requirements on specific 

independent agencies, such as the FCC, and the independent financial regulatory agencies.42  

 

A recent initiative that, in theory, could have provided stronger incentives for retrospective 

evaluation was President Trump’s regulatory budgeting requirements. Executive Order 13771 

required agencies to 1) offset the costs of new regulations by removing existing burdens and 2) 

eliminate two regulations for every new one they issue. Trump also set up Regulatory Reform 

Task Forces within each agency to make recommendations for regulatory reforms (E.O. 13777). 

The idea of a “regulatory budget” had been discussed in academic and policy circles prior to 

2017.43 In 1980, President Carter’s Economic Report of the President discussed proposals “to 

develop a ‘regulatory budget,’ similar to the expenditure budget, as a framework for looking at the 

total financial burden imposed by regulations, for setting some limits to this burden, and for 

making tradeoffs within those limits.” The Report noted analytical problems with developing a 
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regulatory budget, but concluded, “tools like the regulatory budget may have to be developed” if 

governments are to “recognize that regulation to meet social goals competes for scarce resources 

with other national objectives,” and set priorities to achieve the “greatest social benefits.” 

A meaningful regulatory budget would benefit from legislative, as well as executive, action. When 

passing new statutes authorizing regulatory activity, Congress is often clear on what benefits it 

expects those regulations to generate. It could also set limits on the costs, so that agencies are not 

unconstrained in issuing regulations but are mindful of Congress’s intent with respect to the 

burdens those regulations pose on the American people.   

 

The modern administrative state, as measured by number of agencies, their budgets and staffing, 

and the number of regulations they issue, has grown significantly over the last hundred years. The 

four milestones reviewed in this essay reflect bipartisan consensus on appropriate constraints on 

executive rulemaking, but they have not succeeded in stemming the debate over the proper role 

for administrative agencies and the regulations they issue. New milestones may be on the horizon 

related to judicial interpretations, legislative actions, and extensions to executive oversight. 

 


